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CONDITIONAL SALE AGREEMENT dated as of March 15, 1976, between FMC
CORPORATION (hereinafter called the Vendor or Builder as more particu-
larly set forth in Article 1 hereof), and FIRST SECURITY BANK OF UTAH,
N.A., not in its individual capacity but acting solely as Trustee under
a Trust Agreement dated as of the date hereof (hereinafter called the
Trust Agreement) with MICHIGAN NATIONAL BANK OF DETROIT, a national bank-
ing association (said trust company, so acting, being hereinafter called
the Vendee and said bank being hereinafter called the Beneficiary).

WHEREAS, the Builder agrees to construct, sell and deliver to the
Vendee, and the Vendee agrees to purchase, the railroad equipment de-
scribed in Annex B hereto (hereinafter collectively called the Equipment
and individually called a unit of Equipment) which is accepted hereunder
by the Vendee as Trustee for the Beneficiary; and

WHEREAS, the Vendee is entering into a lease dated as of the date
hereof with SST RAIL CORP. (hereinafter called the Lessee) in substan-—
tially the form annexed hereto as Annex C (hereinafter called the Lease);
and

WHEREAS, Seattle-First National Bank, a national banking associa-
tion (hereinafter sometimes called the Assignee or the Vendor) is acting
as Investor pursuant to the Participation Agreement dated as of the date
hereof (hereinafter called the Participation Agreement) among the Assig-—
nee, the Lessee, the Vendee, and the Beneficiary; and

WHEREAS, ITEL Corporation (hereinafter called the Guarantor), shall
guarantee the obligations of the Lessee under the Lease, pursuant to a
Guaranty Agreement (hereinafter called the Guaranty Agreement) dated as
the date hereof with the Assignee and the Vendee;

NOW, THEREFORE, in consideration of the premises and the mutual pro-
mises, covenants and agreements hereinafter set forth, the parties hereto
do hereby agree as follows:

ARTICLE 1. Assignment; Definitions. The parties hereto contem-
plate that the Vendee will furnish that portion of the Purchase Price
(as hereinafter defined) for the Equipment as is required under subpara-
graph (a) of the third paragraph of Article 4 hereof and that an amount
equal to the balance of such Purchase Price shall be paid to the Builder
by the Assignee pursuant to an Agreement and Assignment dated as of the
date hereof between the Builder and the Assignee (such Agreement and As-
signment being hereinafter called the Assignment).

The term "Vendor", whenever used in this Agreement, means, before
any assignment of its rights hereunder, the party hereto which has manu-
factured the Equipment and any successor or successors for the time be-
ing to its manufacturing properties and business, and, after any sach



assignment, both any assignee or assignees for the time being of such par-
ticular assigned rights as regards such rights, and also any assignor

as regards any rights hereunder that are retained or excluded from any
assignment; and the term "Builder", whenever used in this Agreement,
means, both before and after any such assignment, the party hereto which
has manufactured the Equipment and any successor or successors for the
time being to its manufacturing properties and business,

Contemporaneously with any such assignment, the Vendee will assign
to the Vendor, as security for the payment and performance of all the
Vendee's obligations hereunder, all right, title, and interest of the
Vendee in and to the Lease, pursuant to an Assignment of Lease and Agree-
ment in the form of Annex D hereto (hereinafter called the Lease Assign-
ment) and the Lessee shall consent thereto pursuant to a Consent and
Agreement in the form attached to Annex D (hereinafter called the Consent).

ARTICLE 2, Construction and Sale. Pursuant to this Agreement,
the Builder shall construct the Equipment at its plant set forth in
Annex B hereto, and will sell and deliver to the Vendee, and the
Vendee will purchase from the Builder and accept delivery of and pay
for (as hereinafter provided), the Equipment, each unit of which shall
be constructed in accordance with the specifications referred to in
Annex B hereto and in accordance with such modifications thereof as may
be agreed upon in writing between the Builder, the Vendee, the Lessee
and the Assignee (which specifications and modifications, if any, are
hereinafter called the Specifications). The design, quality and com-
pouent parts of each unit of the Equipment shall conform, on the date of
completion of manufacture thereof, to all Department of Transportation
and Interstate Commerce Commission requirements and specificatiouns and
to all standards, if any, recommended by the Association of American
Railroads reasonably interpreted as being applicable to railroad equip-
ment of the character of such unit, and each such unit (except to the
extent, if any, referred to in Annex A hereto) will be new railroad
equipment, -

ARTICLE 3. Inspection and delivery. The Builder will deliver the
units of the Equipment to the Vendee at the place or places specified in
Annex B hereto (or if Anmex B does not specify a place or places, at the
place or places designated from time to time by the Vendee), freight
charges, if any, prepaid, in accordaance with the delivery schedule set
forth in Annex B hereto; provided, however, that no delivery of any unit
of the Equipment shall be made until this Agreement and the Lease have
been filed with the Interstate Commerce Commission pursuant to Section
20c of the Interstate Commerce Act and with the respective Registrars of
Companies in the Canadian provinces of British Columbia, Saskatchewan,
and Alberta pursuant to the respective Conditional Sales Acts of salid
provinces, and a financing statement with respect to said agreements and
the Equipment has been filed with the Registrar of Personal Property
Security in the Canadian province ol Ontario pursuant to the Peraoaal




Property Security Act of Ontario; and provided, further, that the Builder
shall have no obligation to deliver any unit of Equipment hereunder sub-
sequent to the commencement of any proceedings specified in clause (c) of
Article 15 hereof or the occurrence of any event of default (as described
in Article 15 hereof), or event which, with the lapse of time and/or de-
mand, could constitute such an event of default. The Builder agrees not
to deliver any unit of Equipment hereunder following receipt of written
notice from the Vendee or the Assignee (a) of the commencement of any such
proceedings or the occurrence of any such event, as aforesaid, or (b) that
any of the conditions contained in Paragraph 6 or 7 of the Participation
Agreement have not been met or waived.

The Builder's obligation as to the time of delivery set forth in
Annex B is subject, however, to delays resulting from causes beyond the
Builder's reasonable control, including but not limited to acts of God,
acts of government such as embargoes, priorities and allocations, war or
war conditions, riot or civil commotion, sabotage, strikes, differences
‘with_workmen, accidents, fire, flood, explosion, damage to plant, equip-
‘ment or facilities, delays in receiving necessary materials or delays of
carriers or subcontractors.

Notwithstanding the preceding provisions of this Article 3, any
Equipment not delivered at the time of receipt by the Builder of the no-
tice specified in the second sentence of the first paragraph of this
Article 3 and any Equipment not delivered and accepted hereunder on or
prior to June 30, 1976, by reason of failure of conditioun as provided
in the next preceding paragraph or otherwise shall be excluded from this
Agreement and the Vendee shall be relieved of its obligation to purchase
and pay for such Equipment. If any Equipment shall be excluded herefrom
pursuant to the immediately preceding sentence, the parties hereto shall
execute an agreement supplemental hereto limiting this Agreement to the
Equipment not so excluded herefrom. Pursuant to the Participation Agree-
ment the Lessee has agreed to purchase such excluded Equipment and any
Equipment excluded from this Agreemeni pursuant to the first paragraph
of Article 4 hereof from the Builder as provided in Paragraph 1 of the
Participation Agreement.

During coustruction, the Equipment shall be subject to inspection
and approval by the authorized inspectors of the Vendee (who may be
employees of the Lessee) and the Builder shall grant to such authorized
inspectors reasonable access to its plant. The Builder agrees to in-
spect the materials used in the construction of the Equipment in accor-
dance with the standard quality control practices of the Builder. Upon
completion of each unit or a number of units of the Equipment, such
unit or units shall be presented to an inspector of the Vendee for in-
spection at the place specified for delivery of such unit or units, and
if each such unit conforms to the Specifications, requirements and stan-
dards applicable thereto, such inspector or an authorized representative
of the Vendee (who may be an employee of the Lessee) shall execute and



deliver to the Builder a certificate of acceptance (hereinafter called
the Certificate of Acceptance) stating that such unit or units have been
inspected and accepted on behalf of the Vendee and are marked in accor-
dance with Article 9 hereof; provided, however, that the Builder shall
not thereby be relieved of its warranty referred to in Article 13 hereof.

On delivery and acceptance of each such unit hereunder at the place
specified for delivery, the Builder shall have no further responsibility
for, nor bear any risk of, any damage to or the destruction or loss of
such unit; provided, however, that the Builder shall not thereby be re-
lieved of its warranty referred to in Article 13 hereof.

Notwithstanding the foregoing or any other provision of this Agree-
ment to the contrary, the delivery to and acceptance by or on behalf of
the Vendee of any unit of Equipment excluded from this Agreement pursu-
ant to the first paragraph of Article 4 hereof shall be ineffective, ab
initio, to create in or transfer to the Vendee any legal or beneficial
right or interest in such unit or (except as provided in the first para-
graph of Article 4 hereof) to impose on the Vendee any liability, obliga-
tion or responsibility with respect thereto; any right or interest in any
such unit created in or transferred to or purported to be created in or
transferred to, the Vendee shall be held by the Vendee solely as trustee
for the benefit of the Lessee. .

ARTICLE 4. Purchase Price and Payment. The base price or prices
per unit of the Equipment are set forth in Annex B hereto. The term "Pur-
chase Price" as used herein shall mean the base price or prices, as in-
creased or decreased as set forth in the Builder's invoice or invoices
delivered to the Vendee, plus inspection charges, freight, and storage
charges, if any, and any applicable sales tax set forth in the same or
separate invoices also delivered to the Vendee; and, if the Purchase Price
exceeds the estimated base price or prices set forth in Annex B by more
than 5% or is less than 95% of said base price or prices, the invoice or
invoices shall be accompanied by, or have endorsed thereon, the agreement
or approval of the Lessee, the Vendee and the Assignee (such invoice or
invoices being hereinafter called the Invoices). If on any Closing Date
(as hereinafter defined in this Article) the aggregate Purchase Price of
Equipment for which settlement has theretofore been and is then being made
under this Agreement would, but for the provisions of this sentence, ex—
ceed the Maximum Purchase Price specified in Item 5 of Annex A hereto (or
such higher amount as the Vendee may at its option agree to prior to de-
livery of any unit or units of Equipment that, but for such agreement,
would be excluded from this Agreement), the Builder (and any assignee of the
Builder) and the Vendee will enter into an agreement excluding from this
Agreement such unit or units of Equipment then proposed to be settled for
and specified by the Vendee, as will, after giving effect to such exclusion,
reduce such aggregate Purchase Price under this Agreement to not more than
the Maximum Purchase Price specified in Item 5 of Annex A hereto (or such
higher amount as aforesaid). The Vendee shall take such other steps,




including the execution of instruments of transfer, as it may be reasonably
requested by the Lessee for the purpose of acknowledging and perfecting the
interest of the Lessee in any unit of Equipment so excluded from this
Agreement, and the Vendee shall have no further obligation or liability in
respect of units so excluded.

The Equipment shall be settled for in such number of groups of units
of the Equipment delivered to and accepted by the Vendee as is provided
in Item 2 of Annex A hereto (each such group being hereinafter called a
Group). The term "Closing Date" with respect to any Group shall mean such
date or dates (not earlier than May 1, 1976, and not later than July 15,
1976, such later date being herein called the Cut-Off Date), occurring
not more than ten business days following presentation by the Builder to
the Vendee of the Invoices and of the Certificate or Certificates of Ac-
ceptance for the Equipment and written notice thereof by the Builder to
the Lessee, as shall be fixed by the Lessee by written notice delivered
to the Vendee and the Assignee at least six business days prior to the
Closing Date designated therein. The term "business days' as used herein
means calendar days, excluding Saturdays, Sundays and any other day on
which banking institutions in Seattle, Washingtom, San Francisco, Cali-
fornia, or Salt Lake City, Utah, are authorized or obligated to remain
closed.

The Vendee hereby acknowledges itself to be indebted to the Vendor in
the amount of, and hereby promises to pay in cash to the Vendor at such
place as the Vendor may designate, the Purchase Price of the Equipment, as
follows:

(a) on the Closing Date with respect to each Group, (i) an
amount equal to 29.12667% of the aggregate Purchase Price of such Group,
plus at the Vendee's option, (ii) the amount, if any, by which (x) 70.8734%
of the Purchase Price of all units of the Equipment covered by this Agree-
ment for which settlement has theretofore and is then being made, as set
forth in the Invoice or Invoices therefor (said invoiced prices being
herein called the Invoiced Purchase Prices), exceeds (y) the Maximum Con-
ditional Sale Indebtedness specified in Item 6 of Annex A plus any amount
or amounts previously paid or payable with respect to the Invoiced Pur-
chase Prices pursuant to this clause (ii); and

(b) in 48 consecutive gquarterly installments, as hereinafter
provided, an amount equal to the aggregate Purchase Price of the units
of Equipment for which settlement is then being made, less the aggregate
amount paid or payable with respect thereto pursuant to subparagraph (a)
of this paragraph.

"The portion of the Purchase Price payable pursuant to subparagraph
(b) of the preceding paragraph (herein called the Conditional Sale In-
debtedness) shall be payable on each October 15, January 15, April 19
and July 15, comumenciuyg Oclober 15, 1970, to and tncluding July 15,



1988 (or if any such date is not a business day, on the next succeeding
business day), each such date being hereinafter called a Payment Date.
The unpaid balance of the Conditional Sale Indebtedness shall bear inte-~
rest from and including the Closing Date in respect of which such in-
debtedness was incurred until fully paid at the rate of 11% per annum
(the Debt Rate). Such interest shall be payable, to the extent accrued,
on July 15, 1976, and interest accrued on and after July 15, 1976, shall
be paid on each Payment Date thereafter. The 48 installments of princi-
pal payable on each Payment Date shall be calculated so that the aggre-
gate of the principal and interest payable on each Payment Date shall be
substantially equal, and such 48 installments of principal will completely
amortize the Conditional Sale Indebtedness. The Vendee will furmish to
the Vendor and the Lessee promptly after each Closing Date a schedule, in
such number of counterparts as shall be requested by the Vendor, showing
the respective amounts of principal and interest payable on each Payment
Date.

Interest under this Agreement shall be determined on the basis of a
365-day year or 366-day year, as the case may be, and actual days elapsed.

The Vendee will pay, to the extent legally enforceable, interest
upon all amounts remaining unpaid after the same shall have become due
and payable pursuant to the terms hereof at a rate equal to the lower of
12% per annum or the highest rate permitted by law (hereinafter called
the Overdue Rate).

All payments provided for in this Agreement shall be made *n such
coin or currency of the United States of America as at the time of pay-
ment shall be legal tender for the payment of public and private debts.
Except as provided in Article 7 hereof, the Vendee shall not have the
privilege of prepaying any portion of the Conditional Sale Indebtedness
prior to the date it becomes due.

The obligation of the Vendee to pay to the Vendor the amount re-
quired to be paid pursuant to subparagraph (a) of the third paragraph of
this Article 4 with respect to any Group shall be subject to the receipt
by the Vendee of the documents required to be furnished by the Builder
pursuant to Section 4 of the Assignment in respect of such Group.

Notwithstanding any other provision of this Agreement (including,
but not limited to, any provision of Articles 15 and 16. hereof), it is
understood and agreed by the Vendor that the liability of the Vendee or
any assignee of the Vendee for all payments to be made by it under and
pursuant to this Agreement, including any liability arising out of or in
connection with the performance of its obligations hereunder and exclud-
ing only the obligations set forth in the proviso in the third paragraph
of Article 12 hereof and the payments to be made pursuant to subpara-
graph (a) of the third paragraph of this Article, shall not exceed an




ARTICLE 5  Security Interest in the Equipment. The Vendor shall
and hereby does retain a security interest in the Equipment until the
Vendee shall have made all its payments under this Agreement and shall
have kept and performed all its agreements herein contained, notwith-
standing any provision of this Agreement limiting the liability of the
Vendee and notwithstanding the delivery of the Equipment to and Lhe pos-—
session and use thereof by the Vendee and the Lessee as provided in this
Agreement and the Lease. Any and all additions to the Equipment and any
and all replacements of parts of the Equipment and additions thereto,
except as are readily removable without causing material damage thereto,
shall constitute accessions to the Equipment and shall be subject to
all the terms and conditions of this Agreement and included in Lhe term
Equipment as used, 1n this Agreement.

Except as otherwise specifically provided in Article 7 hereof, when
and only when the Vendor shall have been paid the full 1ndebtedngss in
respect of the Purchase Price of the Equipment, together with interest
and all other payments as herein provided, absolute right to the posses—
sion of, title to and property in the Equipment shall pass to and vest
in the Vendee without further transfer or action on the part of the Ven-
dor. However, the Vendor, if so requested by the Vendee at that time,
will (a) execute a bill or bills of sale for the Equipment releasing its
security interest therein to the Vendee or upon its order, free of all
liens, security interests and other encumbrances created or retained
hereby and deliver such bill or bills of sale to the Vendee at its ad-
dress referred to in Article 20 hereof, (b) execute and deliver at the
same place, for filing, recording or depositing in all necessasy public
offices, such instrument or instruments in writing as may be necessary
or appropriate in order then to make clear upon the public records the
title of the Vendee to the Equipment and (c) to pay to the Vendee any
money paid to the Vendor pursuant to Article 7 hereof and not thereto-
fore applied as therein provided. The Vendee hereby waives and releases
any and all rights, existing or that may be acquired, in or to the pay-
ment of any penalty, forfeit or damages for failure to execute and de-
liver such bill or bills of sale or imstrument or instruments or to file
any certificate of payment in compliance with any law or statute requiring
the filing of the same, except for failure to execute and deliver such
bill or bills of sale or instrument or instruments or to file such certi-
ficate within a reasonable time after written demand by the Vendee.

ARTICLE 6. Taxes. All payments to be made by the Vendee here-
under will be free of expense to the Vendor for collection or other
charges and will be free of expense to the Vendor with respect to the
amount of any local, state, federal or foreign taxes (other than Laxes
measured by net income imposed by the United States, the State of Wash-
ington or any local taxing authority of the State of Washington, excess
profits taxes and similar taxes) or license fees, assessments, duties,
withholdings, fines, penalties, inleresl or other governmental charges
hereatter levied or luposed upon or ln connection with ov wmeasured by



amount equal to, and shall be payable only out of, the "incéme and pro-
ceeds from the Equipment". As used herein the term "income and proceeds
from the Equipment" shall mean (i) if one of the events of default speci-
fied in Article 15 hereof shall have occurred and a Declaration of De-
fault, as defined in Article 15 hereof, shall have been declared, and

while it shall be continuing, so much of the following amounts as are
indefeasibly received by the Vendee or any assignee of the Vendee at any
time after any such event and during the continuance thereof: (a) all
amounts of rental and amounts in respect of Casualty Occurrences (as de-
fined in Article 7 hereof) paid for or with respect to the Equipment
pursuant to the Lease and any and all other payments received under Sec-—
tion 10 or any other provision of the Lease and (b) any and all payments
and proceeds received for or with respect to the Equipment as the result

of the sale, lease or other disposition thereof, after deducting all costs
and expenses of such sale, lease or other disposition, and (ii) at any
other time only that portion of the amounts referred to in the foregoing
clauses (a) and (b) as are indefeasibly received by the Vendee or any
assignee of the Vendee and as shall equal the portion of the Conditional
Sale Indebtedness (including prepayments thereof required in respect of
Casualty Occurrences) and/or interest thereon due and payable on the date
such amounts are required to be paid pursuant to the Lease or as shall
equal any other payments then due and payable under this Agreement; it
being understood that "income and proceeds from the Equipment'" shall in

no event include amounts referred to in the foregoing clauses (a) and (b)
received by the Vendee or any assignee of the Vendee prior to the existence
of such an event of default which exceed the amounts required to discharge
that portion of the Conditional Sale Indebtedness (including prepayments
thereof required in respect of Casualty Occurrences) and/or interest there-
on due and payable on the date on which amounts with respect thereto re-
ceived by the Vendee or any assignee of the Vendee are required to be paid
to it pursuant to the Lease or which exceed any other payments due and pay-
able under this Agreement at the time such amounts are payable under the
Lease. Notwithstanding anything to the contrary contained in Article 15
and 16 hereof, the Vendor agrees that in the event it shall obtain a judg-
ment against the Vendee for an amount in excess of the amounts payable by
the Vendee pursuant to the limitations set forth in this paragraph, it will
limit its execution of such judgment to amounts payable pursuant to the
limitations set forth in this paragraph. Nothing contained herein limit-
ing the liability of the Vendee shall derogate from the right of the Vendor
to proceed against the Equipment for the full unpaid Purchase Price of

the Equipment and interest thereon and all other payments and obligations
hereunder or the right of the Vendor to exercise all rights of the Lessor
under the Lease pursuant to the terms of the Lease Assignment.




this Agreement or any sale, rental, use, payment, shipment, delivery or
transfer of title under the terms hereof (all such expenses, taxes, 1li-
cense fees, assessments, fines, penalties and other governmental charges
being hereinafter called impositions), all of which such impositions the
Vendee assumes and agrees to pay on demand (and does hereby agree to in-
demnify and hold the Vendor harmless from and against) in addition to the
Purchase Price of the Equipment. The Vendee will also pay promptly all
impositions which may be imposed upon the Equipment delivered to it or
for the use or operation thereof or upon the earnings arising therefrom
(except as provided above) or upon the Vendor solely by reason of its
owvnership thereof (except as provided above) and will keep at all times
all and every part of the Equipment free and clear of all impositions
which might in any way affect the security interest of the Vendor or re-
sult in a lien upon any part of the Equipment; provided, however, that
the Vendee shall be under no obligation to pay any impositions of any
kind so long as it is contesting in good faith and by appropriate legal
or administrative proceedings such impositions and the nonpayment thereof
does not, in the reasonable opinion of the Vendor, adversely affect the
security interest or property or rights of the Vendor in or to the Equip-
ment or otherwise under this Agreement. If any impositions shall have
been charged or levied against the Vendor directly and paid by the Vendor,
Vendee shall pay the Vendor an amount which, after taking into account
all taxes required to be paid by the Vendor in respect of the receipt
thereof under the laws of the United States, a state or local goverument
taxing authority, or a foreign govermment (after giving credit for any
savings in respect of any such taxes by reason of deductions, credits or
allowances in respect of the payment of the expenses indemnified against,
and of any other such taxes), shall be equal to the amount of such payment.
The sum payable pursuant to this Paragraph shall be payable thirty (30)
days after Vendor delivers to Vendee reasonable written verification to
Vendee that indemnity is due Vendor pursuant to this Paragraph including
without limitation, a statement describing in reasonable detail the cir-
cumstances requiring indemnification hereunder, and setting forth in
reasonable detail the computation of the amount thereof; provided, how~-
ever, that the Vendee shall not be obligated to reimburse the Vendor for
any impositions so paid unless the Vendor shall have been legally liable
with respect thereto (as evidenced by an opinion of counsel for the Ven-
dor) or unless the Vendee shall have approved in writing the payment
thereof.

ARTICLE 7. Maintenance; Casualty Occurrences. The Vendee shall,
at its own cost and expense, maintain, repalr, and service each unit of
the Equipment and keep each unit of Equipment in as good operating order,
repair and condition as when delivered to the Vendee, ordinary wear and
tear excepted.

In the event that any unit of the Equipment shall be or become worn
out, lost, stolen, destroyed, or, in the opinion of the Vendee or the



Lessee, irreparably damaged, from any cause whatsoever, or taken or re-
quisitioned by condemnation or otherwise (such occurrences being herein
called Casualty Occurrences), the Vendee shall promptly, but in no event
later than five days after it shall have determined that such unit has
suffered a Casualty Occurrence, cause the Vendor to be fully informed in
regard thereto. On the next succeeding date for the payment of interest

on the Conditional Sale Indebtedness (hereinafter called a Casualty Pay-
ment Date), the Vendee shall pay to the Vendor a sum equal to the Casualty
Value (as hereinafter defined in this Article) of such unit suffering a
Casualty Occurrence as of the date of such payment and shall file, or cause
to be filed, with the Vendor a certificate setting forth the Casualty Value
of such unit. Any money paid to the Vendor pursuant to this paragraph shall
be applied (after the payment of the interest and principal due on such
date) to prepay without penalty or premium, ratably in accordance with the
unpaid principal of each installment, the Conditional Sale Indebtedness and
the Vendee will promptly furnish to the Vendor and the Lessee a revised
schedule of payments of principal and interest thereafter to be made, in
such number of counterparts as the Assignee may request.

Upon payment by the Vendee to the Vendor of the Casualty Value of any
unit of the Equipment having suffered a Casualty Occurrence, absolute right
to the possession of, title to and property in such unit shall pass to and
vest in the Vendee, without further transfer or action on the part of the
Vendor, except that the Vendor, if requested by the Vendee, will execute
and deliver to the Vendee, at the expense of the Vendee, an appropriate in-
strument confirming such passage to the Vendee of all Vendor's right, title
and interest, and the release of the Vendor's security interest, in such
unit, in recordable form, in order that the Vendee may make clear upon the
public records the title of the Vendee to such unit.

The Casualty Value of each unit of Equipment suffering a Casualty
Occurrence shall be deemed to be that portion of the original Purchase
Price thereof remaining unpaid on the Casualty Payment Date (without giv-
ing effect to any prepayment or prepayments theretofore made under this
Article with respect to any other unit), plus interest accrued thereon
but unpaid as of such Casualty Payment Date. For the purpose of this
paragraph, each payment of the Purchase Price in respect of Equipment
made pursuant to Article 4 hereof shall be deemed to be a payment on each
unit of the Equipment in like proportion as the original Purchase Price of
such unit bears to the aggregate original Purchase Price of the Equipment.

If the Vendor shall receive any insurance proceeds or condemnation
payments in respect of such units suffering a Casualty Occurrence, the Ven-
dor shall, subject to the Vendor having received payment of the Casualty
Value hereunder, pay such insurance proceeds or condemnation paymenls Lo
the Vendee. All insurance proceeds or condemnation payments received by
the Vendor in respect of any unit or units of Equipment not suffering a
Casualty Occurrence shall be paid to the Vendee upon proof satisfactory Lo
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the Vendor that any damage to such unit in respect of which such proceeds
were paid has been fully repaired.

ARTICLE 8. Reports and Inspections. On or before March 31, in each
year, commencing with the year 1977, the Vendee shall cause to be furnished
to the Vendor an accurate statement (a) setting forth as of the preceding
December 31 the amount, description and numbers of all units of the Equip-
ment then subject to this Agreement, the amount, description and numbers
of all units of the Equipment that have suffered a Casualty Occurrence
during the preceding calendar year or are then undergoing repairs (other
than running repairs) or are then withdrawn from use pending such repairs
(other than running repairs) and setting forth such other information re-
garding the condition and state of repair of the Equipment as the Vendor
may reasonably request and (b) stating that, in the case of all Equipment
repaired or repainted during the period covered by such statement, the
numbers and markings required by Article 9 hereof have been preserved or
replaced. The Vendor shall have the right, by its agents, to inspect the
Equipment and the Lessee's records with respect thereto al such reasonable
times as the Vendor may request during the term of this Agreement.

ARTICLE 9. Marking of Equipment. The Vendee will cause each unit
of the Equipment to be kept numbered with the road number of the Lessce
or the appropriate sublessee of the Lessee, as the case may be, as set
forth in Annex B hereto, or, in the case of Equipment not there listed,
such road number as shall be set forth in any amendment or supplement here-
to extending this Agreement to cover such Equipment, and will keep and main-
tain, plainly, distinctly, permanently an conspicuously marked on each side
of each unit, in letters not less than one-half inch in height, the words
"Ownership subject to a Security Agreement filed under the Interstate Com-
merce Act, Section 20c", "Owned by a Bank or Trust Company under a Security
Agreement Filed under the Interstate Commerce Act, Section 20c¢" or other
appropriate words designated by the Vendor, with appropriate chaunges there-
of and additions thereto as from time to time may be required by law in
order to protect the Vendor's interest in the Equipment aund its rights
under this Agreement. The Vendee will not permit any such unit to be placed
in operation or exercise any control or dominion over the same until such
markings shall have been made thereon and will replace or will cause to
be replaced promptly any such markings which may be removed, defaced or
destroyed. The Vendee will not permit the identifying number of any unit
of the Equipment to be changed except in accordance with a statement of
new number or numbers to be substituted therefor, which statement previously
shall have been filed with the Vendor and filed, ?ecorded and deposited
by the Vendee in all public offices where this Agreement shall have been
filed, recorded and deposited. '

“Except as provided in the immediately preceding paragraph, the Vendee
will not allow the name of any person, associalion or corporation to be
Vplaced on any unit of the Equipment as a designation that might be inter-
preted as a claim of ownership; provided, however, that the Bqoipaeaie o,
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be lettered with the names or initials or other insignia customarily used
by the Lessee, or its affiliates or sublessees on railroad equipment of
the same or similar type.

ARTICLE 10. Compliance with Laws and Rules. During the term of this
Agreement, the Vendee will comply, and will cause every lessee or user
of the Equipment to comply, in all respects (including, without limitation,
with respect to the use, maintenance and operation of the Equipment) with
all laws of the jurisdictions in which it or such lessee or user's opera-
tions involving the Equipment may extend, with the interchange rules of
the Association of American Railroads and:with all lawful rules of the
Department of Transportation, the Interstate Commerce Commission and any
other legislative, executive, administrative or judicial body exercising
any power or jurisdiction over the Equipment, to the extent that such laws
and rules affect the title, operation or use of the Equipment, and in the
event that such laws or rules require any alteration, replacement or modi-
fication of or to any part on any unit of the Equipment, the Vendee will
conform therewith at its own expense; provided, however, that the Vendee
or the Lessee may, in good faith, contest the validity or application of
any such law or rule in any reasonable manner which does not, in the opinion
of the Vendor, adversely affect the property or rights of the Vendor under
this Agreement.

ARTICLE 11. Possession and Use. The Vendee, so long as an event of
default shall not have occurred and be continuing under this Agreement,
shall be entitled, from and after delivery of the Equipment by the Builder
to the Vendee, to the possession of the Equipment and the use thereof, but
only upon and subject to all the terms and conditions of this Agreement.

The parties hereto acknowledge that the Vendee simultaneously is leas-
ing the Equipment to the Lessee as provided in the Lease, and, subject to
the Lessee's right of quiet enjoyment set forth in the first sentence of
the second paragraph of section 12 of the Lease, the rights of the Lessee
and its permitted assigns and sublessees under the Lease shall be subordi-
nated and junior in rank to the rights, and shall be subject to the remed-
ies, of the Vendor under this Agreement. The Lease shall not be amended or
terminated (except in accordance with its terms) without the prior written
consent of the Vendor. ) ) )

ARTICLE 12, Prohibition Against Liens. The Vendee will pay or dis-
charge any and all sums claimed by any party from, through or under the
Vendee or its successors or assigns including without limitation claims
for taxes, assessments or govermnmental charges or levies, which, if unpaid,
might become a lien, charge, security interest, or other encumbrance on or
with respect to the Equipment, or any unit thereof, or the Vendee's inte-
rests in the Lease and the pavments to be made thereunder equal or superior
to the Vendor's security interest therein, and will promptly discharge any
such lien, charge, security interest, or other encumbrance which arises,
but shall not be required to pay or discharge any such claim so fong as
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the validity thereof shall be contested in good faith and by appropriate
legal or administrative procecedings in any reasonable manner and the non-
payment thereof does not, in the opinion of the Vendor, adversely affect
the security interest of the Vendor in or to the Equipment or otherwise
under this Agreement. Any amounts paid by the Vendor in discharge of
liens, charges or security interests upon the Equipment shall be secured
by and under this Agreement.

This covenant will not be deemed breached by reason of liens for
taxes, assessments or governmental charges or levies, in each case not
due and delinquent, or undetermined or inchoate materialmen's, mechanics',
workmen's, repairmen's or other like liens arising in the ordinary course
of business and, in each case, not delinquent.

The foregoing provisions of this Article 12 shall be subject to the
limitations set forth in the last paragraph of Article 4 hereof and the
provisions of Article 21 hereof; provided, however, that the Vendee will
pay or discharge any and all claims, liens, charges, security interests,
or other encumbrances claimed by any party from, through or under the
Vendee or its successors or assigns, not arising out of the transactions
contemplated hereby (but including tax liens arising out of the receipt
of the income and proceeds from the Equipment), equal or superior to the
Vendor's security interest therein, which becomes, or which the Vendee in
good faith reasonably believes would become, a lien, charge, security
interest, or other encumbrance on or with respect to the Equipment, or any
unit thereof, or the Vendee's interest in the Lease and the pavirents to be
made thereunder, but the Vendee shall not be required to pay o discharge
any such claim so long as the validity thereof shall be contested in good
faith and by appropriate legal or administrative proceedings in any rea-
sonable manner and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the security interest of the Vendor in or to the
Equipment or otherwise under this Agreement or in and to the Lease and the
payments to be made thereunder.

ARTICLE 13. Indemnities and Warranties. The Vendee agrees to in-
demnify, protect and hold harmless the Vendor from and against all losses,
damages, injuries, liabilities, claims and demands whatsoever, regardless
of the cause thereof, and expenses in connection therewith, including but
not limited to counsel fees and expenses, penalties and interest, arising
out of or as the result of the entering into or the performance of this
Agreement, the retention by the Vendor of title to or a security interest
in the Equipment, the ordering, acquisition, use, operation, condition,
purchase, delivery, rejection, storage or return of any of the Equipment,
any accident, in connection with the operation, use, condition, possession,
storage or return of any of the Equipment resulting in damage to property
or injury or death to any person during the period when title thereto re-
mains in the Vendor or the transfer of title to the Equipment by the Vendor
pursuant to any of the provisions of this Agreement, except however, in
the case of the Buillder, any losses, damages, 1njuries, Liabilities, oilaia
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and demands whatsoever arising out of any tort, breach of warranty or
failure to perform any covenant hereunder by the Builder. The covenant

of indemnity shall continue in full force and effect nolwithstanding the
full payment of the indebtedness in respect of the Purchase Price of, and
the release of the security interest in, the Equipment, as provided in
Article 5 hereof, or the terminalion of this Agreement in any manner whal-
soever.

The Vendee will bear the responsibility for and risk of, and shall
not be released from its obligations hereunder in the event of, any damage
to or the destruction or loss of any unit of or all of the Equipment.

The Builder represents and warrants to the Vendee that, at the time
of delivery and acceptance of each unit of the Equipment under this Agree-
ment, the Vendee will have good and marketable title to such unit, free
and clear of all claims, liens, security interests and other encumbraaces
of any nature except only the rights of the Vendor under this Agreement
and the rights of the Lessee under the Lease.

The agreement of the parties relating to the Builder's warranty of
material and workmanship and the agreement of the parties relating Lo patent
indemnification are set forth in Items 3 and 4 of Annex A hereto.

ARTICLE 14, Assignments. The Vendee will not (a) except as provided
in Article 11 hereof and section 12 of the Lease, transfer the right to pos-
session of any unit of the Equipment or (b) sell, assign, transfer or other-
wise dispose of its rights under this Agreement unless such sale, assign-
‘ment, transfer or disposition (i) is made expressly subject in all respects
to the rights and remedies of the Vendor hereunder (including, without
limitation, rights and remedies against the Vendee, the Lessee, and the
Guarantor) and (ii) is made to a bank or trust company, with a capital and
surplus of not less than $50,000,000 that is a member of the Federal Deposit
Insurance Corporation, and such bank or trust company expressly assumes, in
writing, in form satisfactory to the Vendor, all of the obligations of the
"Vendee hereunder.

All or any of the rights, benefits and advantages of the Vendor under
this Agreement, including the right to receive the payments herein pro-
vided to be made by the Vendee, may be assigned by the Vendor and reas~
signed by any assignee at any time or from time to time. No such assign-—
ment shall subject any assignee to, or relieve the Builder from, any of
the obligations of the Builder to construct and deliver the Equipment in
accordance herewith or to respond to its warranties and indemnities re-
ferred to in Article 13 hereof, or relieve the Vendee of ils respective
obligations to the Builder contained in Articles 2, 3, 4, 6 and 13 hercof,
Annex A hereto and Lhis Article 14, or any other obligation which, accord-
ing to its terms or conlext, is intended Lo survive an assignment.
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Upon any such assignment, either the assignor or the assignee shall
give written notice Lo the Vendee and the Lessee, Logether wilth a counter-
part or copy of such assignment, stating the identity and post office ad-
dress of the assignee, and such assignee shall, by virtue of such assign-
ment, acquire all the assignor's right, title and interest in and to the
Equipment and this Agreement, or in and to a portion thereof, as the case
may be, subject only to such reservations as may be contained in such
assignment. From and after the receipt by the Vendee of the notification
of any such assignment, all payments thereafter to be made by the Vendee
under this Agreement shall, to the extent so assigned, be made to the as-
signee in such manner as it may direct.

The Vendee recognizes that this Agreement will be assigned to the
Assignee. The Vendee expressly represents, for the purpose of assurance
to the Assignee and any other person, firm or corporation considering the
acquisition of this Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acquisition, that the
rights of the Assignee to the entire unpaild indebledness in respect of
the Purchase Price of the Equipment or such part thereof as may be as-
signed together with interest thereon, as well as any other rights here-
under which may be so assigned, shall not be subject to any defense, set-
off, counterclaim or recoupment whatsoever arising out of any breach of
any obligation of the Builder with respect to the Equipment or the manu-
facture, construction, delivery or warranty thereof, or with respect to
any indemnity herein contained, nor subject to any defense, setoff,
counterclaim or recoupunent whatsoever arising by reason of any other
indebtedness or liability al any time owing to the Vendee or the Lessce
by the Builder. Any and all such obligations, howsoever arising, shall
be and remain enforceable by the Vendee or the Lessee, as the case may
be, against and only against the Builder.

ARTICLE 15. Defaults. In the event thal any one or more of the
following events of default shall occur and be continuing, to wit:

(a) the Vendee shall fail to pay in full any sum payable by
the Vendee when payment thereof shall be due hereunder (irrespective of
the provisions of Article 4 or 21 hereof or any other provision of this
Agreement limiting the liability of the Vendee) and such default shall
continue for ten business days after the date such payment is due and
payable; or

(b) the Vendee (irrespective of the provisions of Article 4
or 21 hereof or any other provision of this Agreement limiting the lia-
bility of the Vendee) or the Lessee shall, for more than 30 days after
the Vendor shall have demanded in writing performance thereof, fail or
refuse to comply wilh any other covenant, agreemenl, term or provision
of this Agreement, or of any agreemenl entered into concurrently here-
with relating Lo the financing of the Equipwent, on its part Lo be kept
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and performed or to make provision satisfactory to the Vendor for such
compliance; or

(¢) any proceeding shall be commenced by or against the
Vendee, the Lessee or the Guarantor for any relief which includes, or
might result in, any modification of the obligations of the Vendee here-
under or of the Lessee under the Lease and the Consent or the Guarantor
under the Guaranty Agreement under any bankruptcy or insolvency laws,
or laws relating to the relief of debtors, readjustment of indebtedness,
reoréanizations, arrangements, compositions or extensions (other than a
law which does not permit any readjustment of such obligations), and,
unless such proceeding shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then ounly so long as such stay shall
continue in force or such ineffectiveness shall continue), all the obli-
gations of the Vendee under this Agreement, of the Lessee under the Lease
and the Consent or of the Guarantor under the Guaranty Agreement shall not
have been and shall not continue to have been duly assumed in writing,
pursuant to a court order or decree, by a trustee or trustees or receiver
or receivers appointed (whether or not subject to ratification) for the
Vendee, the Lessee, or the Guarantor as the case may be, or for their
respective property in connection with any such proceeding in such man-
ner that such obligations shall have the same status as obligations in-
curred by such trustee or trustees or receiver or receivers, within 30
days after such appointment, if any, or 60 days after such pruoceeding
shall have been commenced, whichever shall be earlier; or

(d) the Vendee shall make or permit any unauthorized assign-
ment or transfer of this Agreement or any interest herein or any unau-
thorized transfer of the right to possession of any unit of the Equip-
ment; or ’

(e) an Event of Default shall have occurred under. the Lease;
or

(£) the Guaranty Agreement shall for any reason cease to be in
full force and effect, unless consented to by the Vendor;

then at any time after the occurrence of such an event of default the Ven-
dor shall, upon written notice to the Vendee and the Lessee and upon compli-
ance with any legal requirements then in force and applicable to such ac-
tion by the Vendor, but subject to the Lessee's right of quiet enjoyment

set forth in the first sentence of the second paragraph of section 12 of

the Lease, (i) cause the Lease immediately upon such notice to terminate

(and the Vendee acknowledges the right of the Vendor to terminate the Lease),
but without affecting the indemnities which by the provisions of the Loase
survive its termination and/or (1i) declare (hereinafter called a Declara-
tion of Default) the entire unpaid Conditional Sale TIndebtedness, together
with the interest thereon then accrued and unpaid, immediatelv due and pay-
able, without turther demand, and therealter the aggregate ot the unpasd
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balance of such indebtedness and interest shall bear interest from the date
of such Declaration of Default at the Overdue Rate or (iii) waive said event
of default. Upon a Declaration of Default, subject to Article 4 hereof, the
Vendor shall be entitled to recover judgment for the entire unpaid balance
of the Conditional Sale Indebtedness so payable, with interest as aforesaid,
and to collect such judgment out of any property of the Vendee, subject to
the provisions of Articles 4 and 21 hereof, wherever situated. The Vendece
shall promptly notify the Vendor of any event of which the Vendee has actual
knowledge which constitutes, or with the giving of notice and/or lapse of
time could constitute, an event of default under this Agreement.

The Vendor may, at its election, waive any such event of default and
its consequences and rescind and annul any Declaration of Default or no-
tice of termination of the Lease by notice to the Vendee and the Lessee
in writing to that effect, and thereupon the respective rights of the par-—
ties shall be as they would have been if no such event of default had
occurred and no Declaration of Default or notice of termination of the
Lease had been made or given. Notwithstanding the provisions of this para-
graph, it 1s expressly understood and agreed by the Vendee that time is
of the essence of this Agreement and that no such waiver, rescission or
annulment shall extend to or affect any other or subsequent default or
impair any rights or remedies consequeunt thereon.

ARTICLE 16. Remedies. At any time during the continuance of a
Declaration of Default, the Vendor may, and upon such further notice, if
any, as may be required for compliance with any mandatory legal require-
ments then in force and applicable to the action to be taken by the Vendor,
but subject to the Lessee's right of quiet enjoyment set forth in the
first sentence of the second paragraph of section 12 of the Lease, take
or cause to be taken, by its agent or agents, immediate possession of the
Equipment, or one or more of the units thereof, without liability to re-
turn to the Vendee any sums theretofore paid and free from all claims
whatsoever, except as hereinafter in this Article 16 expressly provided,
and may remove the same from possession and use of the Vendee or any other
person and for such purpose may enter upon the premises of the Vendee or
any other premises where the Equipment may be located and may use and em-
ploy in connection with such removal any supplies, services and aids and
any available trackage and other facilities or means of the Vendee, sub~
ject to all mandatory requirements of due process of law.

In case the Vendor shall demand possession of the Equipment pursuant
to this Agreement and shall designate a reasonable point or points for the
delivery of the Equipment to the Vendor, the Vendee shall, at its own ex-
pense and risk:

(a) forthwith and in the usual manner (including but not by
way of limitation, causing prompt telegraphic and written notice to be
given to the Association of American Railroads and all railroads to
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which any unit or units of the Equipment have been interchanged to re-
turn the unit or units so interchanged) cause the Equipment lto be placed
upon such storage tracks as the Vendor reasonably may designate;

(b) permit the Vendor to store the Equipment on such tracks at
the risk of the Vendee without charge for rent or storage until the Equip-
ment has been sold, leased or otherwise disposed of by the Vendor; and

(¢) cause the Equipment to be transported to any reasonable
place on such lines of railroad as the Vendor may designate or to any con-—
necting carrier for shipment, all as directed by the Vendor.

During any storage period, the Vendee will, at its own cost and expense,
insure, maintain and keep each such unit in good order and repair and
will permit the inspection of the Equipment by the Vendor, the Vendor's
‘representatives and prospective purchasers, lessees and users. This
agreement to deliver the Equipment and furnish facilities as herein-
before provided is of the essence of the agreement between the parties,
and, upon application to any court of equity having jurisdiction in

the premises, the Vendor shall be entitled to a decree against the Ven-
dee requiring specific performance hereof. The Vendee hereby expressly
waives any kind and all claims against the Vendor and its agent or
‘agents for damages of whatever nature in connection with any retaking
of any unit of the Equipment in any reasonable manner.

At any time during the continuance of 2 Declaration of Default, the
Vendor (after retaking possession of the Equipment as hereinbefore In
this Article 16 provided) may, at its election and upon such notice as
is hereinafter set forth, retain the Equipment in satisfaction of the
entire Conditional Sale Indebtedness and make such disposition thereof
as the Vendor shall deem fit. Written notice of the Vendor's electlion
to retain the Equipment shall be given to the Vendee and the Lessee by
telegram or registered mail, addressed as provided in Article 20 hereof,
and to any other persons to whom the law may require notice, within 30
days after such Declaration of Default. In the event that the Vendor
should elect to retain the Equipment and no objection is made thereto
within the 30-day period described in the second proviso below, all the
Vendee's rights in the Equipment shall thereupon terminate and all pay-
ments made by the Vendee or for its account may be retained by the
Vendor as compensation for the use of the Equipment; provided, however,
that if the Vendee, before the expiration of the 30-day period described
in the proviso below, should pay or cause to be paid to the Vendor the
total unpaid balance of the Conditional Sale Indebtedness, together with
interest thereon accrued and unpaid and all other payments due under this
Agreement, then in such event absolute right to the possession of, title
to and property in the Equipment shall pass to and vesL in the Vendee;
provided, further, that 1f the Vendee, the Lessee or any other persons
notified under the terms of this paragraph object in writling to Lhe
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Vendor within 30 days from the receipt of notice of the Vendor's elec-
tion to retain the Equipment, then Lhe Vendor may not so retain the
Equipment, but shall sell, lease or otherwise dispose of it or continue
to hold it pending sale, lease or other disposition as hereinafler pro-—
vided or as may otherwise be permitted by law. Tf the Vendor shall not
have given notice to retain as hereinabove provided or notice of inten-
tion to dispose of the Equipment in any other manner, it shall be deemed
to have elected to sell the Equipment in accordance with the provisions
of this Article 16. )

At any time during the continuance of a Declaration of Default, the
Vendor, with or without retaking possession thereof, at its election and
upon reasonable notice to the Vendee, the Lessee and any other persons to
whom the law may require notice of the time and place, may sell the Equip-
ment, or one or more of the units thereof, free from any and all claims
of the Vendee, the Lessee or any other party claiming from, through or
under the Vendee or the Lessee, at law or in equity, al public or private
sale and with or without advertisement as the Vendor may determine; pro-
vided, however, that if, prior to such sale and prior to the making of a
contracL for such sale, the Vendee should tender full payment of the total
unpaid balance of the Conditional Sale Indebtedness, together with inte-
rest thereon accrued and unpaid and all other payments due under this Agree-
ment as well as expenses of the Vendor in retaking possession of, removing,
storing, holding and preparing the Equipment for, and otherwise arranging
for, the sale and the Vendor's reasonable attorneys' fees, then upon re-
ceipt of such payment, expenses and fees by the Vendor, absolute right to
the possession of, title to and property in the Equipment shald pass to
and vest in the Vendee, The proceeds of such sale or other disposition,
less the attorneys' fee and any other expenses incurred by the Vendor in
retaking possession of, removing, storing, holding, preparing for sale and
selling or otherwise disposing of the Equipment, shall be credited on the
amount due to the Vendor under the provisions of this Agreement.

Any sale hereunder may be held or conducted at Seattle, Washington,
at such time or times as the Vendor may specify (unless the Vendor shall
specify a different place or places, in which case the sale shall be
held at such place or places as the Vendor may specify), in one lot and
as an entirety or in separate lots and without the necessity of gather-—
ing at the place of sale the property to be sold, and in general in such
manner as the Vendor may determine, so long as such sale shall be in a
commercially reasonable manner. The Vendor, the Vendee or the Lessee may
bid for and become the purchaser of the Equipment, or any unit thereof,
so offered for sale. The Vendee and the Lessee shall be given written
notice of such sale not less than ten days prior thereto, by telegram or
registered mail addressed as provided in Article 20 hereof. Tf such sale
shall be a private sale (which shall be deemed to mean only a sale where
an advertisement for bids has not been published in a newspaper ol general
circulation or a sale where less than 10 railroads have been soliciled
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in writing to submit bids), it shall be subject to the rights of the Les-
see and the Vendee to purchase or provide a purchaser, within ten days
after notice of the proposed sale price, at the same price offered by the
intending purchaser or a better price. The Vendor may bid for and become
a purchaser of the Equipment, or any unit thereof, so offered for sale.

In the event that the Vendor shall be the purchaser of the Equipment, it
shall not be accountable to the Vendee or the Lessee (except to the extent
of surplus money received as hereinafter provided in this Article 16), and
in payment of the purchase price therefor the Vendor shall be entitled to
have credited on account hereof all or any part of sums due to the Vendor
hereunder. From and after the date of any such sale, the Vendee shall pay
to the Vendor an amount equal to the Overdue Rate on the Conditional Sale
Indebtedness with respect to such unit which shall not have been assembled,
as hereinabove provided, by the date of such sale for each day from the
date of such sale to the date of delivery to the purchaser at such sale.

Each and every power and remedy hereby specifically given to the
Vendor shall be in addition to every other power and remedy hereby
specifically given or now or hereafter existing at law or in equity,
and each and every power and remedy may be exercised from time to time
and simultaneously and as often and in such order as may be deemed ex-
pedient by the Vendor. All such powers and remedies shall be cumula-
tive, and the exercise of one shall not be deemed a waiver of the right
to exercise any other or others. No delay or omission of the Vendor
in the exercise of any such power or remedy and no renewal or extension
of any payn2ats due hereunder shall impair any such power or remedy or
shall be construed to be a waiver of any default or an acquiescense
therein. Any extension of time for payment hereunder or other indul-
gence duly granted to the Vendee or the Lessee shall not otherwise
alter or affect the Vendor's rights or the Vendee's obligations here-
under. The Vendor's acceptance of any payment after it shall have
become due hereunder shall not be deemed to alter or affect the Vend-
ee's obligations or the Vendor's rights hereunder with respect to any
subsequent payments or default therein.

I1f, after applying all sums of money realized by the Vendor under
the remedies herein provided, there shall remain any amount due to it
under the provisions of this Agreement, the Vendee shall pay the amount
of such deficiency to the Vendor upon demand, together with interest
thereon to the date of payment at the Overdue Rate, and, if the Vendee
shall fail to pay such deficiency, the Vendor may bring suit therefor
and shall, subject to the limitations of the last paragraph of Article &4
hereof, be entitled to recover a judgment therefor against the Vendee.
If, after applying as aforesaid all sums realized by the Vendor, there
shall remain a surplus in the possession of the Vendor, such surplus
shall be paid to the Vendee.

The Vendee will pay all reasonable expenses, including attorneys'

fees, incurred by the Vendor in enforcing its remedies under (he Loras
of this Agreement. In the event that the Vendor shall bring any suit
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to enforce any of its rights hereunder and shall be entitled to judg-
ment, then in such suit the Vendor may recover reasonable expenses, in-
cluding reasonable atlorneys' fees, and the amount thereof shall be
included in such judgment.

The foregoing provisions of this Article 16 are subject in all re-
spects to all mandatory legal requirements at the time in force and ap-—
plicable thereto.

ARTICLE 17. Applicable State Laws. Any provision of this Agree-
ment prohibited by any applicable law of any jurisdiction (which is not
overridden by applicable federal law) shall as to such jurisdiction be
ineffective, without modifying the remaining provisions of this Agree-
ment. Where, however, the conflicting provisions of any such applicable
law may be_waivéd, they are hereby waived by the Vendee to the full ex-
tent permitted by law, it being the intention of the parties hereto that
this Agreement shall be deemed to be a conditional sale and enforced as
such.

Except as otherwise provided in this Agreement, the Vendee, to the
full extent permitted by law, hereby waives all statutory or other legal
requirements for any notice of any kind, notice of intention to take
possession of or to sell or lease the Equipment, or any one or more units
thereof, and any other requirements as to the time, place and terms of the
sale or lease thereof, any other requirements with respect to the enforce-
ment of the Vendor's rights under this Agreement and any and all rights
of redemption. i *

ARTICLE 18, Recording. The Vendee will cause this Agreement, any
assignments hereof and any amendments or supplements hereto or thereto
to be filed and recorded as set forth in the first proviso of the first
paragraph of Article 3 hereof and the Vendee will from time to time do
and perform any other act and will execute, acknowledge, deliver, file,
register, deposit and record any and all further instruments required by
law or reasonably requested by the Vendor for the purpose of proper pro-
tection, to the satisfaction of counsel for the Vendor, of its interest
in the Equipment and its rights under this Agreement or for the purpose
of carrying out the intention of this Agreement; and the Vendee will
promptly furnish to the Vendor certificates or other evidence of such
filing, registering, depositing and recording satisfactory to the Vendor.

ARTICLE 19. Article Headings; Effect and Modification of Agreement,
All article headings are inserted for convenience only and shall not af-
fect any construction or interpretation of Lhis Agreement.

Except for the Participation Agreement, this Agreement, including
the Annexes hereto, exclusively and complelely states the rights of Lhe
Vendor and the Vendee with respect to the Equipment and supersedes all
oLher agreemenls, oral or wrilten, with respect Lo Lhe bguipmenl. No
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variation or modification of this Agreement and no waiver of any of its
provisions or conditions shall be valid unless in writing and signed by
duly authorized representatives of the Vendor and the Vendee.

ARTICLE 20. Notice. Any notice hereunder to any of the parties
designated below shall be deemed to be properly served if delivered or
mailed to it by first class mail, postage prepaid, at the following
addresses:

(a) to the Vendee, at 79 South Main Street, Salt Lake City,
Utah 84110, Attention: Trust Department, Corporate Division, with cop-
ies to the Beneficiary at 38200 West Ten Mile Road, Farmington Hills,
Michigan 48024, Attention: John C. Verdon and to ITEL Leasing Corpora-
tion, One Embarcadero Center, San Francisco, California 94111, Attention:
Contract Administration,

(b) to the Lessee, at Two Embarcadero Center, San Francisco,
California 94111, Attention: President,

(¢) to the Builder, at the address specified in Item 1 of
Annex A hereto, .

(d) to the Assignee at P. 0. Box 3586, Seattle-First National
Bank Building, Seattle, Washington 98124, Attention: SEAFIRST Leasing
Department, Contract Administration,

(e) to the Beneficiary, at the address specified in clause (a)
above,

(f) to any assignee of the Vendor, or of the Vendee, at such
address as may have been furnished in writing to the Vendee, or the Vendor,
as the case may be, and to the Lessee, by such assignee,

or at such other address as may have been furnished in writing by such
party to the other parties to this Agreement.

ARTICLE 21. Immunities; Satisfaction of Undertakings. No recourse
shall be had in respect of any obligation due under this Agreement, or
referred to herein, against any incorporator, stockholder, director or
officer, as such, past, present or future, of the parties hereto, whether
by virtue of any constitutional provision, statute or rule of law, or by
enforcement of any assessment or penalty or otherwise, all such liability,
whether at common law, in equity, by any constitutional provision, statute
or otherwise, of such incorporators, stockholders, directors or officers,
as such, being forever released as a condition of and as consideration
for the execution of this Agreement.

The obligations of the Vendee under the second paragraph of Article
1o and under Articles 3, 6, 7 (other than the second and third scuteaces
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of the second paragraph thereof), 8, 9, 10, 12 (other than the proviso to
the last paragraph thereof), 13 and 18 hereof shall be deemed in all re-
spects satisfied by the Lessee's undertakings contained in the Lease.

The Vendee shall not have any responsibility for the Lessee's failure to
perform such obligations, but if the same shall not be performed they
shall constitute the basis for an event of default hereunder pursuant to
Article 15 hereof. ©No waiver or amendment of the Lessee's undertakings
under the Lease shall be effective unless joined in by the Vendor.

It is expressly understood and agreed by and between. the parties
hereto, anything herein to the contrary notwithstanding, that each of and
all the representations, covenants, undertakings and agreements herein
made on the part of the Owner Trustee are made and intended pot as per-
sonal representations, covenants, undertakings and agreements by First
Security Bank of Utah, N.A., for the purpose or with the intention of
binding said bank personally but are made and intended for the purpose of
binding the Trust Estate as such term is used in the Trust Agreement, and
this Agreement is executed and delivered by said bank not in its own right
but solely in the exercise of the powers expressly conferred on it as
trustee under the Trust Agreement; and except in the case of gross negli-
gence or wilful misconduct, no personal liability or personal responsi-
bility is assumed by or shall at any time be asserted or enforceable
against said bank or the Owner on account of this Agreement or on account
of any representations, covenants, undertakings or agreements of the Owner
Trustee either expressed or implied, all such personal liability, if any,
being expressly waived and released by the other parties hereto. The
provisions of this paragraph shall inure to the benefit of any successor
trustee under the Trust Agreement.

ARTICLE 22. Law Governing. The terms of this Agreement and all
rights and obligations hereunder shall be governed by the laws of the
State of Washington; provided, however, that the parties shall be entitled
to all rights conferred by Section 20c¢ of the Interstate Commerce Act and
such additional rights arising out of the filing, recording or deposit
hereof, if any, and of any assignment hereof as shall be conferred by the
laws of the several jurisdictions in which this Agreement or any assign-
ment hereof shall be filed, recorded or deposited.

ARTICLE 23. Execution. This Agreement may be executed in any
number of counterparts, such counterparts together constituting but one
and the same countract, but the counterpart delivered to the Assignee
pursuant to the Assignment shall be deemed the original and all other
counterparts shall be deemed duplicates thereof. Although for conveni-
ence this Agreement is dated as of the date first above written, the
actual date or dates of execution hereof by the parties hereto 1s or
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are, respectively, the date or dates stated in the acknowledgements
hereto annexed,

IN WITNESS WHEREOF, the parties hereto have executed or caused this
instrument to be executed all as of the date first above written.

FMC CORPORATION

By .
e President

[Corporate Seall
Attest:

R X

Assistant Secrgfary

FIRST SECURITY BANK OF UTAH, N,A,,
not in its individual capacity but
solely as Trustee

By
[Seall Authorized Officer

Attest:

Authorized Officer
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STATE OF ILLINOIS, )
) ss.
COUNTY OF COOK. )

On tth‘/ﬁ day of )}?QAﬁL\ , 1976, before me personally appeared

e personally known, who, being by me duly
éworn, says tﬁaL he is Vice Presxdent of FMC CORPORATION that one of the
seals affixed to the foregoing instrument is the corporate seal of said
corporation, that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he acknowledged
that the execution of the foregoing instrument was the free act and deed
of said corporation.

)
|

Notary Public in and Tov Lhe State
of Illinois residing at

N o= -
My Commission Exnires January 9 1979 <
My Commission expires .
STATE OF UTAH, ) .
) ss.
COUNTY OF SALT LAKE, )
On this day of , 1976, before me personally appeared

, to me personally known, who, being by me duly
sworn, says thal he is an authorized officer of FIRST SECURITY BANK OF UTAH,
N.A., a national banking association, that one of the seals affixed to the
foregoing instrument is the seal of said association, that said instrument
was signed and sealed on behalf of said association by authority of its
‘Board of Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said association.

Notary Public in and for the State
of Utah residing at

My Commission expires




Annex A
to

Conditional Sale Agreement

Item 1: FMC Corporation, a Delaware corporation, having an address at 4700
Northwest Front Avenue, Box 3616, Portland, Oregon 97208.

Item 2: The Equipment shall be settled for in not more than one
Group of units of the Equipment delivered to and accepted by
the Vendee unléss a greater number shall be agreed to by the
parties hereto.

Item 3: The Builder warrants that on the date of delivery the
Equipment will meet the specifications set forth, and except for
articles and materials specified by Vendee and not manufactured by
the Builder warrants the Equipment will be free from defects in
material and workmanship under normal use and service for one year
from the date of delivery. THE FOREGOING WARRANTY IS IN LIKU OF
ALL OTHER WARRANTIES, EXPRESSED OR IMPLIED INCLUDING THOSE OF
MERCHANTABILITY OR FITNESS FOR ANY PURPOSE NOT EXPRESSLY SET
FORTH HEREIN,

Any claim by Vendee with reference Lo the Equipment shall
be deemed waived unless submitted in writing to Builder within
ten (10) days from the date Vendee discovered, or by reason-
able inspection should have discovered, and claiwmed breach of
the foregoing warranty. Any cause of action for breach of the
foregoing warranty must be brought within one year from the
date the alleged breach occurs. The period of guarantee on a
spare part shall commence on the date the part is placed in
service by the Vendee and shall terminate one year thereafter.

Builder's liability shall be limited to repairing or re-
placing defective parts, or at Builder's option, to refunding
the purchase price of such products or parts. At Builder's
request Vendee will send, at Vendee's expense, any allegedly
defective parts to the plant which manufactured them. During
the effective period of the warranty set forth above, Builder
will not repair or replace any defective parts until it has
given Builder a reasonable opportunity to inspect them.

The Builder further agrees with the Vendee that neither
the inspection as provided in Section 2 of the Agreement, nor
any examination, nor the acceptance of any Unils of the Equip-
ment as provided in saild Section 2 shall be deemed a waiver or
a modificatlon by the Vendee of any of 1ts rights winder this
Item 3.



Ttem 4:

Item 5:

Except to the extent the Builder is obligated under this Agree-
ment to indemnify, protect and hold harmless each assignee of
any rights of the Builder under the Agreement, the Vendee agrees
to indemnify, protect and hold harmless each such assignee from
and against any and all liabilities, claims, demands, cosls,
charges and expenses, including royalty payments and counsel
fees, in any manner imposed upon or accruing against each such
assignee because of the use in or about the construction or
operation of the Equipment, or any Unit thereof, of any design,
article or material which infringes or is claimed to infringe
on any patent or other right.

Builder shall defend any suit brought against Vendee on the
ground that use of the Equipment furnished hereunder, except for
articles, materials, and designs furnished or specified by Vendee,
infringes any United States Patent existing on the dale of this
Agreement. Builder shall pay the amount of any judgment that may
be awarded against Vendee in any such suit provided that Vendee
shall have made all payments due under this Agreement and shall
(a) promptly deliver to Builder all infringement notices and
other papers received by or served upon Vendee, (b) permit Builder
to defend or compromise such suit as Builder deems advisable, and
(c) assist in every reasonable way in the conduct of the defensec.

If a court of competent jurisdiction from which no appeal can
be taken shall enjoin Vendee from using the Equipment for the in-
tended purpose on the ground that use of the Equipmeni infringes
any United States Patent, or if Builder is otherwise satisfied
that use of the Equipment infringes any United States patent, at
its option, Builder may either (a) procure for Vendee a license to
continue using the Equipment, (b) modify the Equipment to make it
noninfringing without seriously impairing its performance, (c)
replace the Equipment with equipment that is substantially equi-
valent but noninfringing, or (d) repurchase the Equipment, in
which event Builder shall refund to Vendee the purchase price
less depreciation at the rate of 7% per year. The foregoing
sets forth Builder's entire liability to Vendee for patent in-
fringement based on the possession and use of the Equipment by
Vendee. Builder shall have no obligation arising out of any
patent infringement claims directed to a process or a method.

Vendee will defend and indemnify against any claims, costs,
liabilities or expenses for or by reason of the infringement of
any United States Patent arising from the manufacture of any
equipment in accordance with specifications furnished by Vendee
or from the sale of such equipment,

The Maximum Purchase Price referred Lo in Article 4 of the
Conditional Sale Agreement to which this Annes A ts gt tach

is $4,650,000.

i



Item 6: The Maximum Conditional Sale Indebtedness referred to in ArlLicle

4 of the Conditional Sale Agreement to which this Annex A is
attached is $3,300,000.



Annex B
to

Conditional Sale Agreement

Lessee's Road

Estimated

Builder's Number Estimated Estimated Time and

Specifi- Builder's (Both Unit Total Place of
Type cations Plant Quantity Inclusive Base Price DBase Price Delivery
50'XM FMC Speci- FMC Corpo- 150 MTW 4050 - $30,000 $4,500,000 May 1976;
Box— fications ration, 4199* Tomahawk ,
cars 17760, Marine and Wisconsin

dated Rail Equip-

February ment Divi-

1976 and sion,

Drawing Portland,

#A01000010  Oregon
*

Road numbers of Marinette, Tomahawk & Western Railroad.



ANNEX C
TO

CONDITIONAL SALE AGREEMENT

LEASE OF RAILROAD EQUIPMENT

Dated as of March 15, 1976

between

SSI RAIL CORP.

and

FIRST SECURITY BANK OF UTAH, N.A.,
not in its individual capacity,
but solely as Trustee under a
Trust Agreement dated as of
the date hereof with
MICHIGAN NATIONAL BANK OF DETROIT




LEASE OF RATILROAD EQUIPMENT dated as of March 15,
1976, between SSI RAIL CORP., a Delaware corporation
(hereinafter called the Lessee), and FIRST SECURITY
BANK OF UTAH, N.A., not in its individual capacity
but solely as Trustee under a Trust Agreement dated
as of the date hereof (hereirafter called the Trust
Agreement) with MICHIGAN NATIONAL BANK OF DETROIT
(said Trust Company so acting hereinafter called the
Lessor; said bank being hereinafter called the Bene-
ficiary).

WHEREAS, the Lessor is entering into a conditional sale agree-
ment dated as of the date hereof with FMC Corporation a Delaware corpora-
tion (hereinafter called the Builder) (such agreement being herein after
called the Security Documentation), wherein the Builder has agreed to
manufacture, sell and deliver to the Lessor the units of railroad equip-—
ment described in Schedule A hereto (hereinafter called the Equipment);

WHEREAS, the Builder is assigning its interests in the Secur-
ity Documentation pursuant to an Agreement and Assignment dated the date
hereof (herein after called the Assignment) to Seattle~First National
Bank (said bank being hereinafter together with its successors and assigns
called the Vendor) as Investor under a Participation Agreement dated as of
the date hereof (hereinafter called the Participation Agreement) with the
Lessee, the Lessor, and the Beneficiary;

WHEREAS, the Lessee desires to lease such number of units of
the Equipment as are delivered and accepted and settled for under the
Security Documentation (hereinafter called the Units) at the rentals and
for the terms and upon the conditions hereinafter provided;

WHEREAS, ITEL Corporation (hereinafter called the Guarantor)
will guarantee Lessee's performance hereunder pursuant to a Guaranty Agree-
ment dated as of the date hereof with the Vendor and the Lessor (herein-
after called the Guaranty Agreement);

NOW, THEREFORE, 1in consideration of the premises and of the
rentals to he paid and the covenants hereinafter mentioned to be kept
and performed by the Lessee, the Lessor hereby leases the Units to the
Lessee upon the following terms and conditions:

Section 1. Net Lease. This Lease is a net lease and the
Lessee shall not be entitled to any abatement of rent, reduction there-
of or setoff against rent, including, but net limited to, abatements,
reductions or setoffs due or alleged to be due by reason of any past,
present or future claims of the Lessee against the Lessor under this
Lease or under the Security Documentation, or against the Builder or the
Vendor or otherwise; nor, except as otherwise expressly provided herein,



shall this Lease terminate, or the respeclive obligations of the Lessor
or the Lessee be otherwise affected, by reason of any defect in or dam-
age to or loss of possession or loss of use or destruction of all or any
of the Units from whatsoever cause, any liens, encumbrances or rights of
others with respect to any of the Units, the prohibition of or other re-
striction against the Lessee's use of all or any of the Units, the inter—
ference with such use by any person or entity, the iuvalidity or unenforce-
ability or lack of due authorization of this Lease, any insolvency of or
any bankruptcy, reorganization or similar proceeding against the Lessee,
or for any other cause whether similar or dissimilar to the foregoing,
any present or future law to the contrary nogwithstanding; it being the
intention of the parties hereto that the rents and other amounts payable
by the Lessee hereunder shall continue to be payable in all events in the
manner and at the times herein provided unless the obligation to pay the
same shall be terminated pursuant to the express provisions of this Lease.
To the extent permitted by applicable law, the Lessee hereby waives any
and all rights which it may pow have or:which at any time hereafter may
be conferred upon it, by statute or otherwise, to terminate, cancel, quit
or surrender the lease of any of the Units except in accordance with the
express terms hereof. Each rental or other payment made by the Lessee
hereunder shall be final and the Lessee shall not seek to recover all or
any part of such payment from the Lessor for any reason whatsoever.

Section 2. Delivery and Acceptance of Units. The Lessor
hereby appoints the Lessee its agent for inspection and acceptance of the
Units pursuant to the Security Documentation. The Lessor will cause each
Unit to be delivered to the Lessee at the point or points within the
United States of America at which such Unit is delivered to the Lessor
under the Security Documentation. Upon such delivery, the Lessee will
cause an employee or agent of the Lessee to inspect the same, and if such
Unit is found to be acceptable, to accept delivery of such Unit and the
Lessee shall execute and deliver to the Lessor a certificate of acceptance
(hereinafter called the Certificate of Acceptance) in accordance with
the provisions of Article 3 of the Security Documentation, stating that
such Unit has been inspected and accepted on behalf of the Lessee and the
Lessor on the date of such Certificate of Acceptance and is marked in ac-
cordance with Section 5 hereof, whereupon, except as provided in the
next sentence hereof, such Unit shall be deemed to have been delivered to
and accepted by the Lessee and shall be subject thereafter to all the
terms and conditions of this Lease. The delivery, inspection and accep-
tance hereunder of any unit of Equipment excluded from the Security Docu-
mentation pursuant to the first paragraph of Article 4 thereof shall be
null and void and ineffective to subject such unit to this Lease.

Section 3. Rentals. The Lessee agrees Lo pay to the Lessor,
as réntal for each Unit subject to this Lease, 61 consecutive quarterly
payments payable on July 15, October 15, January 15, and April 15 of each
year commencing July 15, 1976. The rental payment payable on July 15, 1976,
shall be in an amount equal to .029785%Z of Lhe Purchase Price (as defined



in the Security Documentation) of each Unit then subject to this Lease for
each day elapsed from the date such Unit is settled for under the Security
Documentation to July 15, 1976. The next 60 rental payments shall each be
in an amount equal to 2,717847 of the Purchase Price of each Unit then sub-
ject to this Lease.

If any of the quarterly rental payment dates referred to above
is not a business day the quarterly rental payment otherwise payable on
such date shall be payable on the next succeeding business day. The term
"business day" as used herein means a calendar day, excluding Saturdays,
Sundays and any other day on which banking institutions in Seattle, Wash-
ington, San Francisco, California, or Salt Lake City, Utah, are authorized
or obligated to remain closed.

The Lessor hereby instructs the Lessee to make all the payments
provided for in this Lease, including, but not limited to, the payments
provided for in this Section 3 and in Section 7 hereof, at the principal
office of the Lessor, or if the Vendor shall give the Lessee notice of a
Declaration of Default, as defined in Article 15 of the Security Documen-—
tation and if any Conditional Sale Indebtedness is still outstanding, such
payments shall be made to the Vendor at the principal office of the
Vendor. The Lessee agrees to make each payment provided for herein as
contemplated by this paragraph in Federal or other funds immediately
available to the Vendor by 10:00 A.M., local San Francisco time, on the
date such payment is due.

N A

Section 4. Term of Lease. The term of this Lease as to each
Unit shall begin on the date of delivery and acceptance of such Unit here-
under and, subject to the provisions of Sections 7, 10 and 13 hereof,
shall terminate on the date on which the final payment of rent in re-
spect thereof is due pursuant to Section 3 hereof. The obligations of
the Lessee hereunder (including, but not limited to, the obligations under
Section 6, 7 9 and 14 hereof) shall survive the expiration of the term
of .this Lease.

Section 5. TIdenti fication Marks. The Lessee will cause each
Unit to be kept numbered with the road number set forth in Schedule A
hereto, or in the case of any Unit not there listed, such road number as
shall be set forth in any amendment or supplement hereto extending this
Lease to cover such Unit, and will keep and maintain, plainly, distinccly,
permanently an conspicuously marked on each side of each Unit, in letters
not less than one-half inch in height, the words "Ownership subject to a
Security Agreement Filed under the Interstate Commerce Act, Section 20c¢",
"Owned by a Bank or Trust Company under a Security Agreement Filed under




the Interstate Commerce Act, Section 20c" or other appropriate words desig-
nated by the Vendor, with appropriate changes thereof and additions there-
to as from time to time may be required by law in order to protect the
Lessor's and Vendor's title to and interest in such Unit and the rights of
the Lessor under this Lease and of the rights of the Vendor under the
Security Documentation. The Lessee will not place any such Unit in opera-
tion or exercise any control or dominion over the same until such words
shall have been so marked and will replace promptly any such markings
which may be removed, defaced or destroyed. The Lessee will not change
the road number of any Unit unless and until (i) a statement of new num-
ber or numbers to be substituted therefor shall have been filed with the
Vendor and the Lessor and duly filed, recorded and deposited by the Les-
see in all public offices where this Lease and the Security Documentation
shall have been filed, recorded and deposited and (ii) the Lessee shall
have furnished the Vendor and the Lessor an opinion of counsel to such
effect. The Units may be lettered with the names or initials or other
insignia customarily used by the Lessee or its affiliates or sublessees

on railroad equipment of the same or similar type.

Except as provided in the immediately preceding paragraph, the
Lessee will not allow the name of any person, association or corporation
to be placed on any Unit as a designation that might be interpreted as a
claim of ownership.

Section 6. Taxes, All payments to be made by the Lessee
hereunder will be free of expense (after giving effect to Federal,
state and local income tax benefits accruing to the Lessor and the Bene-~
ficiary) to the Lessor for collection or other charges and will be free
of expense (after giving effect to Federal, state and local income tax
benefits accruing to the Lessor and the Beneficiary) to the Lessor with
respect to the amount of any local, state, federal, or foreign taxes
(other than any United States Federal income tax payable by the Bene-
ficiary in consequence of the receipt of payments provided for herein and
other than the aggregate of all state or local taxes measured by net in-
come based on such receipts, up to the amount of any such taxes based on
such receipts which would be payable to the state and locality in which
the Beneficiary has its principal place of business without apportionment
to any other state, except any such tax which is in substitution for or
relieves the Lessee from the payment of taxes which it would otherwise
be obligated to pay or reimburse as herein provided) or license fees,
assessments, charges, fines or penalties (all such expenses, taxes, li-
cense fees, assessments, charges, fines and penalties being hereinafter
called impositions) hereafter levied or imposed upon or in connection
with or measured by this Lease or any sale, rental, use, payment, ship-
‘ment, delivery or transfer of title under the terms hereof or the Secur-
ity Documentation, all of which impositions the Lessee assumes and agrees
to pay on demand in addition to the payments to be made by it provided
for herein. The Lessce will also pay promptly all impositions which may
be imposed upon any Unit or for the use or operation thereof (excepl as




provided above) or upon the earnings arising therefrom (except as pro-
vided above) or upon the Lessor solely by reason of its ownership thereof
and will keep at all times all and every part of such Unit free and clear
of all impositions which might in any way affect the title of the Lessor
or the interest of the Beneficiary or the Vendor or result in a lien upon
any such Unit; provided, however, that the Lessce shall be under no obli-
gation to pay any impositions of any kind so long as it is contesting in
good faith and by appropriate legal or administrative proceedings such
impositions and the nonpayment thereof does not, in the reasonable opinion
of the Lessor and the Beneficiary, adversely affect the title, property
or rights of the Lessor or the Beneficiary hereunder or the Vendor under
the Security Documentation. The Lessee agrees to give the Lessor and

the Beneficiary notice of such contest within 30 days after institution
thereof and the Lessor agrees to provide such information as may be rea-
sonably requested by the Lessee in furtherance of such contest. If any
impositions shall have been charged or levied against the Lessor or the
Beneficiary directly and paid by the Lessor or the Beneficiary, the Les-
see shall reimburse the Lessor or the Beneficiary on presentation of an
invoice therefor; provided, however, that the Lessor or the Beneficiary
shall have given the Lessee written notice of such imposition prior to
such payment.

In the event that the Lessor shall become obligated to make any
payment to the Builder or the Vendor or otherwise pursuant to any correla-
tive provision of the Security Documentation not covered by the foregoing
paragraph of this Section 6, the Lessee shall pay such additional amounts
(which shall also be deemed impositions hereunder) to the Lessor as will
enable the Lessor to fulfill completely its obligations pursuant to said
provision.

In the event any returns, statements or reports with respect to
impositions are required to be made,; the Lessee will make such relurns,
statements and reports in such manner as to show the interest of the Les-
sor, the Beneficiary and the Vendor in such Units; provided, however, that
the Lessor and, if applicable, the Beneficiary shall, with respect to
any state or political subdivision thereof of the United States of America,
file required returns, statements, and reports relating to sales or use
taxes, and taxes, fees, and charges on or measured by Lessop's earnings
or gross recelpts arising from the Units, or the value added by the Lessor
thereto, and remit the amount thereof and the Lessee shall reimburse the
Lessor or the Beneficiary promptly upon demand for the amount of such taxes,
fees and charges except as provided above.

In the event that, during the continuance of this Lease, the
Lessee becomes liable for the payment or reimbursement of any imposition,
pursuant to this Section 6, such liability shall continue, notwithstand-
ing the expiration of this Lease, until all such impositions are paid or
reimbursed by the Lessee.



To the extent the Lessee may be prohibited by law from perform-
ing in its own name the duties required by this Section 6, the Lessor
and the Beneficiary hereby authorize the Lessee to act in their names and
on their behalf; provided, however, that the Lessee shall indemnify and
hold the Lessor and the Beneficiary harmless from and against any and all
claims, costs, expenses, damages, losses and liabilities incurred in con-
nection therewith as a result of, or incident to, any action by the Les-
see pursuant to this authorization.

The Lessee shall, whenever reasonably requested by the Lessor
or the Beneficiary, submit to the Lessor copies of returns, statements,
reports, billings and remittances, or furnish other evidence satisfactory
to the Lessor and the Bereficiary of the Lessee's performance of its duties
under this Section 6. The Lessee shall also furnish promptly upon request
such data as the Lessor or the Beneficiary reasonably may require to permit
the Lessor's and the Beneficiary's compliance with the requirements of
taxing jurisdictions.

Section 7. Maintenance, Casualty Occurrences; Insurance.
The Lessee agrees that, at its own cost and expense, it will be responsi-
ble for ordinary maintenance and repairs required to maintain and keep
each Unit which is subject to this Lease in good operating order, repair
and condition.

In the event that any Unit shall be or become worn out, lost,
stolen, destroyed, or irreparably damaged, from any cause whatsoever,
returned to the Builder pursuant to the patent indemnity provisions of
the Security Documentation, or taken or requisitioned by condemnation or
otherwise (such occurrences being hereinafter called Casualty Occurrences),
prior to the return of such Unit in the manner set forth in Section 14
hereof, the Lessee shall promptly after determining that such Unit has
suffered a Casualty Occurrence, but in no event later than five days after
such determination, notify the Lessor and the Vendor with respect thereto.
On the rental payment date next succeeding such notice the Lessee shall
pay to the Lessor an amount equal to the rental payment or payments in
respect of such Unit due and payable on such date plus a sum equal to the
Casualty Value (as hereinafter defined) of such Unit as of the date of
such payment in accordance with the schedule referred to below. Upon the
making of such payment by the Lessee in respect of any Unit, the rental
for such Unit shall cease to accrue, the term of this Lease as to such
Unit shall terminate and (except in the case of the loss, theft, complete
destruction or return to the Builder of such Unit) the Lessor shall be
entitled to recover possession of such Unit. The Lessor hereby appoints
the Lessee its agent to dispose of any Unit suffering a Casualty Occur-
rence or any component thereof, at the best price obtainable on an "as is,
where is" basis. Provided that the Lessee has previously paid the Casu-
alty Value to the Lessor, the Lessee shall be entitled to the proceeds of
such sale to the extent they do not exceed the Casualty Value of such
Unit, and shall pay any excess Lo the Lessor. The Lessee shall be en-
titled to credit against the Casualty Value payable in respect of any Unit



returned to the Builder pursuant to the patent indemnity provisions of the
Security Documentation in an amount equal to any payment made by the
Builder to the Lessor in respect thereof under the Security Documentation.

The Casualty Value of each Unit as of the payment date on which
payment is to be made as aforesaid shall be that percentage of the Pur-
chase Price of such Unit as is set forth in the Schedule in Item 1 of
Schedule B hereto opposite such date.

The aforesaid percentages have been computed without regard to
recapture of the Investment Credit (as defined in Section 16 hereof).
Consequently, the Casualty Value of any Unit suffering a Casualty Occur-
rence during the period preceding the third, fifth or seventh anniversary
of the date of delivery and acceptance of such Unit shall be increased by
the applicable percentage of the Purchase Price set forth in Item 2 of
Schedule B hereto and such additional awmounts, if any, shall be included
within the meaning of the term "Casualty Value'" as used herein. In the
event there is a change in section 38 and related sections of the Code,
as defined in Section 16 hereof, during the term of this Lease adjusting
the amount of recapture of investment credit, said percentages will be

adjusted accordingly.

Whenever any Unit shall suffer a Casualty Occurrence after ter-—
mination of this Lease and before such Unit shall have been returned in
the manner provided in Section 14 hereof, the Lessee shall promptly after
determining that such Unit has suffered a Casualty Occurrence, but
in no event later-than five days after such determination, notisfy the
Lessor with respect thereto and pay to the Lessor an amount equal to the
Casualty Value of such Unit, which shall be an amount equal to 20% of the
Purchase Price of such Unit. Upon the making of any such payment by the
Lessee in respect of any Unit (except in the case of the loss, theft or
complete destruction of such Unit), the Lessor shall be entitled to
recover possession of such Unit. The Lessor hereby appoints the Lessee
its agent to dispose of any Unit suffering a Casualty Occurrence or any
component thereof, at the best price obtainable on an "as is, where is"
basis. Provided that the Lessee has previously paid the Casualty Value to
the Lessor, the Lessee shall be entitled to the proceeds of such sale to
the extent they do not exceed the Casualty Value of such Unit, and shall
pay any excess to the Lessor.

All payments received by the Lessor, the Beneficiary, or the
Lessee because of the taking or requisitioning by condemnation or otherwise
of any Unit for the use thereof during the term of this Lease shall be paid
over to, or retained by, the Lessee provided no Event of Default (or other
event which after notice or lapse of time or both would become an Event of
Default) shall have occurred and be continuing; and all payments received by
the Lessor, the Beneficiary or the Lessee because of the taking or requisi-
tioning by condemnation or otherwise of any Unit for the use thereof after
the term of this Lease shall be paid over to, or retained by, the Lessor or
the Beneficiary.



Except as hereinabove 1in this Section 7 provided, the Lessee
shall not be released from its obligations hereunder in the event of,
and shall bear the risk of, any Casualty Occurrence to any Unit from and
after delivery and acceptance thereof by the Lessee hereunder.

The Lessee will, or will cause its sublessee or sublessees to,
carry and maintain during the term of this Lease and any extension there~
of at its or their own expense, insurance with respect to all Units
under lease, in amounts and against risks customarily insured against by
railroad companies on similar equipment, and in amy event in amounts and
against risks comparable to those insured against by the Lessee or its
sublessees on equipment owned by it; provided, however, that public 1lia-
bility (including, without limitation, bodily injury) and property damage
insurance shall be carried and maintained by Lessee at all times while
this Lease is in effect in the amount of not less than $5,000,000 per
occurrence with Lessor and the Vendor described as additional insureds on
the policy or policies covering such risks; and provided, further, that
physical damage coverage shall be carried and maintained by Lessee, or its
sublessee, at all times during the term of this Lease and shall be in an
amount not less than $300,000 per occurrence (subject to a $1,000 deduc—
tible for each Unit) on all Units with the Lessor and Vendor, as their
interests may appear, named as the "Loss Payees'" on the policy or policies
covering such risk. All such insurance shall be in the form and with
companles approved by Lessor and Vendor and shall provide that it may not
be altered or cancelled without 30 days prior written notice to Lessor
and Vendor of the insurer's intent to cancel. Proceeds of all insurance
shall be payable first to Lessor and Vendor to the extent of their lia-
bilities or interests, as the case may be. Lessee will furnish from time
to time such evidence of insurability and existing insurance coverage as
Lessor and Vendor may request, and without limiting the generality of the
foregoing, Lessee will furnish Lessor and Vendor, and thereafter at inter-
vals of not more than 12 calendar months, a detailed report signed by an
independent insurance broker with respect to the insurance carried on the
Units together with the opinion of such broker as to its compliance with
the provisions of this paragraph.

Section 8. Reports. On or before March 31 in each year,
commencing with the calendar year 1977, the Lessee will furnish to the
Lessor and the Vendor an accurate statement (a) setting forth as of the
preceding December 31 the amount, description and numbers of all Units
then leased hereunder and covered by the Security Documentation, the
amount, description and numbers of all Units that .have suffered a Casu-
alty Occurrence during the preceding calendar year or are then undergoing
repairs (other than running repairs) or then withdrawn from use pending
such repairs (other than running repairs) and such other information re-
garding the condition and state of repair of the Units as the Lessor or
the Vendor may reasonably request and (b) stating that, in the case of




all Units repainted or repaired during the period covered by such state-
ment, the numbers and markings required by Section 5 hereof, and by the
Security Documentation have been preserved or replaced. The Lessor, at
its sole cost and expense, shall have the right by its agents, to inspect
the Units and the Lessee's records with respect thereto at such reason-
able times as the Lessor may request during the continuance of this Lease,

Section 9. Disclaimer of Warranties; Compliance with Laws
and Rules; Indemnification. THE LESSOR MAKES NO WARRANTY OR REPRESENTA-
TION, EITHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR CONDITION>OF, OR
AS TO THE QUALITY OF THE MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE UNITS
DELIVERED TO THE LESSEE HEREUNDER, AND THE LESSOR MAKES NO WARRANTY OF
MERCHANTABILITY OR FITNESS OF THE UNITS FOR ANY PARTICULAR PURPOSE OR AS
TO TITLE TO THE UNITS OR ANY COMPONENT THEREOF, OR ANY OTHER REPRESENTA-
TION OR WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT TG ANY UNIT, EITHER
UPON DELIVERY THEREOF TO THE LESSEE OR OTHERWISE, it being agreed that
all such risks, as between the Lessor and the Lessee, are to be borne
by the Lessee; but the Lessor hereby irrevocably appoints and constitutes
the Lessee its agent and attorney—-in-fact during the term of this Lease
to assert and enforce from time to time, in the name of and for the ac-
count of the Lessor and/or the Lessee, as their interests may appear, at
the Lessee's sole cost and expense, whatever claims and rights the Lessor
may have against the Builder under the provisions of Items 3 and 4 of
Annex A of the Security Documentation; provided, however, that if at any
time an Event of Default shall have occurred and be continuing, the Les-
sor may assert and enforce, at the Lessee's sole cost and expense, such
claims and rights. The Lessor shall have no responsibility orsliability
to the Lessee or any other person with respect to any of the following:
(i) any liability, loss or damage caused or alleged to be caused directly
or indirectly by any Units or by any inadequacy thereof or deficiency or
defect therein or by any other circumstances in counection therewith;
(ii) the use, operation or performance of any Units or any risks relat-
ing thereto; (iii) any interruption of service, loss of business or anti-
cipated profits or consequential damages; or (iv) the delivery, opera-
tion, servicing, maintenance, repair, improvement or replacement of any
Units. The Lessee's delivery of a Certificate of Acceptance shall be
conclusive evidence as between the Lessee and the Lessor that the Units
described therein are in all the foregoing respects satisfactory to the
Lessee, and the Lessee will not assert any claim of any nature whatsoever
against the Lessor based on any of the foregoing matters. ‘

The Lessee agrees, for the benefit of the Lessor and the Vendor,
to comply in all respects (including without limitation, with respect to
the use, maintenance and operation of each Unit) with all applicable Laws
of the jurisdictions in which its operations involving the Units may ex-—
tend, with the interchange rules of the Association of American Railroads
and with all lawful rules of the Department of Transportation, the Inter-
state Commerce Commissiou and any other legislative, executive, administra-
tive or judicial body exercising any power or jurisdiction over the Units,
to the extent that such laws and rules affect the title, operation or use



of the Units, and in the event that prior to the expiration of this Lease
or any renewal thereof such laws and rules require any alteration, replace-
ment, addition or modification of or to any part of any Unit, the Lessee
will conform therewith at its own expense; provided, however, that the Les-
see may at its own expense, in good faith, contest the validity or applica-
tion of any such law or rule in any reasonable manner which does not, in
the opinion of the Lessor or the Vendor, adversely affect the property or
rights of the Lessor or the Vendor under this Lease or under the Security
Documentation. The Lessee, at its own cost and expense, may furnish ad-
ditions, modifications and improvements to the Units during the term of
this Lease provided that such additions, modifications and improvements

are readily removable without causing material damage to the Units. The
additions, modifications .and improvements made by the Lessee under the
preceding sentence shall be owned by the Lessee, except to the extent

such additions, modifications, or improvements are made in order to com-—
ply with the first sentence of this paragraph.

Any and all parts installed on and additions and replacements
made to any Unit (i) which are not readily removable without causing mate-—
rial damage to such Unit, (ii) the cost of which is included in the Pur-
chase Price of such Unit or (iii) which are required for the operation or
use of such Unit by the Interstate Commerce Commission, the Department of
Transportation or any other applicable regulatory body, shall constitute
accessions to such Unit and full ownership thereof free from any lien,
charge, security interest or encumbrance (except for those created by the
Security Documentation) shall immediately be vested in the Lessor and the
Vendor as their respective interests appear in the Unit itself.

The Lessee agrees to indemnify, protect and hold harmless the
Lessor, the Beneficiary and the Vendor from and against all losses,
damages, injuries, liabilities, claims and demands whatsoever, regard-
less of the cause thereof, and expenses in connection therewith, includ-
ing, but not limited to, counsel fees and expenses, patent liabilities,
penalties and interest, arising out of or as the result of the entering
into or the performance of or the occurrence of a default, an event of
default or an Event of Default under the Security Documentation, the Par-
ticipation Agreement or this Lease, the ownership of any Unit, the order-
ing, acquisition, use, operation, condition, purchase, delivery, rejection,
storage or return of any Unit or any accident in connection with the oper-
ation, use, condition, possession, storage or return of any Unit resulting
in damage to property or injury or death to any person, whether as the re-
sult of negligence, the application of the law of strict liability or
otherwise, except as otherwise provided in Section 14 of this Lease or the
transfer of title to the Equipment by the Vendor pursuant fo any provision
of the Security Documentation. The indemnities arising under this para-
graph shall continue in full force and effect notwithstanding the full
payment of all obligations under this Lease or the explration or termina-
tion of the term of this Lease.

The Lessee agrees to prepare and deliver to the Lessor within
a reasonable time prior to the required date of filing (or, to the extent
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permissible, file on behalf of the Lessor) any and all reports (other
than tax returns) to be filed by the Lessor with any federal, state or
other regulatory authority by reason of the ownership by the Lessor or
the Vendor of the Units or the leasing thereof to the Lessee.

Section 10, Default. If, during the continuance of this
Lease, one or more of the following events (each such event being herein
sometimes called an Event of Default) shall occur:

A. default shall be made in payment of any amount pro-
vided for in Section 3, 7 or 13 hereof, and such default shall continue
for five business days;

B. the Lessee shall make or permit any unauthorized
assignment or transfer of this Lease, or any interest herein, or of the
right to possession of the Units, or any thereof;

C. default shall be made in the observance or perfor-—
mance of any other of the covenants, conditions and agreements on the part
of the Lessee contained herein or in the Participation Agreement, and such
default shall continue for 30 days after writlen notice from the Lessor
or the Vendor to the Lessee specifying the default and demanding that the
same be remedied;

D. any proceeding shall be commenced by or against the
Lessee or the Guarantor for any relief which includes, or might result in,
any modification of the obligations of the Lessee hereunder, under any
bankruptcy or insolvency laws, or laws relating to the relief of debtors,
read justments of indebtedness, reorganizations, arrangements, composi-
tions or extensions (other than a law which does not permit any read-
justments of the obligations of the Lessee hereuader), and, unless such
proceeding shall have been dismissed, nullified, stayed or otherwise
rendered ineffective (but then only so lonz as such stay shall continue
in force or such ineffectiveness shall continue), all the obligations of
the Lessee under this Lease shall not have been and shall not continue to
have been duly assumed in writing, pursuant to a court order or decree,
by a trustee or trustees or receiver or receivers appointed (whether or
not subject to ratification) for the Lessee or for the property of the
Lessee in connection with any such proceeding in such manner that such ob-
ligations shall have the same status as obligations incurred by such a
trustee or trustees or receiver or receivers, within 30 days after such
appointment, if any, or 30 days after such proceeding shall have been
commenced, whichever shall be earlier;

E. an event of default set forth in Article 15 of the
Security Documentation shall have occurred;

then, in any such case, but subject to the Lessee's right of quiet enjoy-

ment set forlth in the first sentence of the sccond paragraph of Seclion
12 hereof, the Lessor, at its option, may:
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(a) proceed by appropriate court actionm or actions either
at law or in equity, to enforce performance by the Lessee of the applicable
covenants of this Lease or to recover damages for the breach thereof in-
cluding net after-tax losses of federal and state income tax benefits to
_which the Lessor would othegwise be entitled under this Lease; or

(b) by notice in writing to the Lessee terminate this
Lease, whereupon all rights of the Lessece to the use of the Units shall
absolutely cease and terminate as though this Lease had never been made,
but the Lessee shall remain liable as herein provided; and thereupon the
Lessor may by its agents enter upon the premises of the Lessee or other
premises where any of the Units may be and take possession of all or any
of such Units and. thenceforth hold, possess, sell, operate, lease to others
and enjoy the same free from any right of the Lessee, or its successors
or assigns, to use the Units for any purposes whatever and without any
duty to account to the Lessee for such action or inaction or for any pro-
ceeds arising thereform; but the Lessor shall, nevertheless, have a right
to recover from the Lessee any and all amounts which under the terms of
this Lease may be then due or which may have accrued to the date of such
termination (computing the rental for any number of days less than a full
rental period by multiplying the rental for such full rental period by
a fraction of which the numerator is such number of days and the denomina-
tor is the total number of days in such full rental period) and also to
recover forthwith from the Lessee as damages for loss of the bargain and
not as a penalty, whichever of the following amounts the Lessor, in its
sole discretion, shall specify: (x) a sum, with respect to each Unit,
equal to (A) the excess of the present value, at the time of such termi-
nation, of the entire unpaid balance of all rental for such Unit which
would otherwise have accrued hereunder from the date of such termination
to the end of the term of this Lease as to such Unit over the then present
value of the rental which the Lessor reasonably estimates to be obtainable
for the Unit during such period, such present value to be computed in each
case on the basis of an 8% per annum discount, compounded quarterly from
the respective dates upon which rentals would have been payable hereunder
had this Lease not been terminated plus (B) an amount which, after deduc-—
tion of all taxes required to be paid by the Beneficiary in respect of
the receipt thereof under the laws of any Federal, state or local govern-
ment or taxing authority of the United States of America or under the laws
of any taxing authority or governmental subdivision of a foreign country,
shall, in the reasonable opinion of the Beneficiary, be equal to all or
such portion of the Investment Credit (as defined in Section 16 hereof)
lost, not claimed, not available for claim, disallowed or recaptured by
or from the Beneficiary as a direct or indirect result of the breach of
one or more of the representations, warranties and covenants made by the
Lessee in Section 16 or any other provision of this Lease or the sale or
other disposition of the Lessor's interest in any Unit after the occur-
rence of an Event of Default, plus such sum as shall cause the Benefici-
ary's net return under this Lease to be equal to the net return that would
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have been available to the Beneficiary if it had been entitled to utili-
zation of all or such portion of the ADR Deduction and the Interest De-
duction (as such deductions are defined in Section 16 hereof) which were
lost, not claimed, not available for claim or disallowed or recaptured

in respect of a Unit as a direct or indirect result of the breach of one
or more of the representations, warranties and covenants made by the Les-
see in Section 16 or any other provision of this Lease, the inaccuracy

of any statement in any letter or document furnished to the Lessor by the
Lessee, the termination of this Lease, the Lessee's loss of the right to
use such Unit, any action or inaction by the Lessee or the sale or other
disposition of the Lessor's interest in such Unit after the occurrence

of an Event of Default plus such sum as will pay or reimburse the Bene-
ficiary for any interest, penalties or additions to tax incurred in con-
nection with such loss, failure to claim, inability to claim, disallowance
or recapture; or (y) an amount equal to the excess, if any, of the Casualty
Value as of the rental payment date on or next preceding the date of ter-
mination over the amount the Lessor reasonably estimates to be the sales
value of such Unit as such time; provided, however, that in the event the
Lessor shall have sold any Unit, the Lessor, in lieu of collecting any
amounts payable to the Lessor by the Lessee pursuant to the preceding
clauses (x) and (y) of this part (B) with respect to such Unit, may, if

it shall so elect, demand that the Lessee pay the Lessor and the Lessee
shall pay to the Lessor on the date of such sale, as liquidated damages
for loss of a bargain and not as a penalty, an amount equal to the excess,
if any, of the Casualty Value for such Unit, as of the rental payment date
on or next preceding the date of termination over the net proceeds of such
sale. ' h

In addition, the Lessee shall be liable, except as otherwise provided
above, for any and all unpaid amounts due hereunder before, during or
after the exercise of any of the foregoing remedies and for all reason-
able attorneys' fees and other costs and expenses incurred by reason

of the occurrence of any Event of Default or the exercise of the Les~
sor's remedies with respect thereto, including all costs and expenses
incurred in codnection_with the return of any Unit.

The remedies in this Lease provided in favor of the Lessor
shall not be deemed exclusive, but shall be cumulative and may be exer—
cised concurrently or consecutively, and shall be in addition to all
other remedies in its favor existing at law or in equity. The Lessee
hereby waives any mandatory requirements of law, now or hereafter in
effect, which might limit or modify the remedies herein provided, to
the extent that such waiver is not, at the time in question, prohibited
by law. The Lessee hereby waives any and all existing or future claims
to any offset against the rental payments due hereunder, and agrees to
make such payments regardless of any offset or claim which may be as-
serted by the Lessee or on its behalf,
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The failure of the Lessor to exercise the rights granted it
hereunder upon the occurrence of any of the contingencies set forth here-
in shall not constitute a waiver of any such right upon the continuation
or recurrence of any such contingencies or similar contingencies.

Section 11. Return of Units Upon Default. If this Lease
shall terminate pursuant to Section 10 hereof, the Lessee shall forth-
with deliver possession of the Units to the Lessor. Each Unit so de-
livered shall be in the same operating order, repair and condition as
when originally delivered to the Lessee, reasonable wear and tear ex~
cepted. For the purpose of delivering possession of any ‘Unit or Units
to the Lessor as above required, the Lessee shall at its own cost, ex-
pense and risk:

(a) forthwith and in the usual manner (including, but
not by way of limitation, giving prompt telegraphic and written
notice to the Association of American Railroads and all railroads
to which any Unit or Units have been interchanged to return the
Unit or Units so interchanged) place such Units upon such storage
tracks as the Lessor reasonably may designate;

(b) permit the Lessor to store such Units on such tracks
at the risk of the Lessee without charge for insurance, rent or
storage until such Units have been sold, leased or otherwise dis-
posed of by the Lessor; and

(c) transport the same to any place on such tracks as
the Lessor reasonably may determine or to any connecting carrier
for shipment, all as directed by the Lessor.

The assembling, delivery, storage, insurance and transporting of the
Units as hereinbefore provided shall be at the expense and risk of the
Lessee and are of the essence of this Lease, and upon application to

any court of equity having jurisdiction in the premises the Lessor shall
be entitled to a decree against the Lessee requiring specific perfor-
mance of the covenants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee will, at

its own cost and expense, maintain and keep the Equipment in good order
and repair and will permit the Lessor or any person designated by it,
including the authorized representative or representatives of any pros-
pective pruchaser of any such Unit, to inspect the same. In the event
any Unit is not assembled, delivered and stored, as hereinabove pro-—
vided within 60 days after such termination, the Lessee shall, in addi-~
tion to any other amounts payable under this Lease, pay to the Lessor for
each day thereafter an amount equal to .029785% of the Purchase Price of
such Unit.

Without in any way limiting the obligation of Lhe Lessee under

the foregoing provisions of this Section 11, the Lessee hereby lLrrevoc-
ably appoints the Lessor as the agent and attorney of the Lessee, with
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full pewer and authority, at any time while the Lessee is obligated to
deliver possession of any Unit to the Lessor, to demand and take pos—
session of such Unit in the name and on behalf of the Lessee from whom-
soever shall be in possession of such Unit at the time. )

Section 12, Assignment; Possession and Use. This Lease shall
be assignable in whole or in part by the Lessor without the consent of the
Lessee, but the Lessee shall be under no obllgatlon to any assignee of the
Lessor except upon written notice of such assignment from the Lessor. All
the rights of the Lessor hereunder (including, but not limited to, the
rights under Sections 6, 7, 9 and 10 and the rights to receive the rentals
payable under this Lease) shall inure to the benefit of the BenefLCJary s
and the LeSbor s assigns (including the Vendor).

Notwithstanding anything contained herein to the contrary, so long
as the Lessee shall fully perform all its obligations under this Lease and
such performance is in accordance with the terms of this Lease, the Lessee
shall be entitled to the possession, use and quiet enjoyment of the Units
in accordance with the terms of this Lease, and may sublease the Units to
others, provided, however, that the rights of any such sublessee shall be
subject and subordinate to, and any such sublease shall be made expressly
subject and subordinate to, all the terms of this Lease and shall include
appropriate provisions for the maintenance of any Units subleased thereby,
for insuring the Units subleased against total loss or comnstructive total
loss in amounts and against risks customarily insured against by railroad
companies on similar equipment, and for the avoidance of such sublease or
use of any Units thereunder if the same would result in the Beiteficiary
losing any portion of the Investment Credit or the ADR Deduction or the
Interest Deduction (as defined in Section 16 hereof) which would otherwise
be available to the Beneficiary; provided, further, that on or before
transferring possession of any Unit to such sublessee, said sublease shall
have been filed with the Registrar General of Canada pursuvant to Section 86
of the Railway Act of Canada., The Lessee agrees not to use or permit the
use at any oune time of Units having an aggregate Purchase Price in excess
of 57 of the aggregate Purchase Price of all the then existing Units in any
jurisdiction in which the security title of the Vendor or the title of the
Lessor has not been effectively protected, No sublease of any Units shall
in any way discharge or diminish any of the Lessee's obligations to the
Lessor or Beneficiary hereunder. The Lessee may receive and retain compen-—
sation for such use of any of the Units by other railroads in accordance
with this paragraph. -

The Lessee shall use or cause the use of the Units only in the
United States, except that the Lessee may from time to time use oOr cause
to be used in Canada any Units, provided that the Lessee shall not use
any Unit or cause, permit, or otherwise allow any Unit to be used in ser-
vice involving the regular operation and maintenance thereof outside the
United States of America. The Lessee, at its own expense, will promptly
pay or discharge any and all sums claimed by any party which, if unpaid,
might become a lien, charge, security interest or other encumbrance (other
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than an encumbrance created by the Lessor, the Beneficiary or the Vendor
or resulting from claims against the Lessor, the Beneficiary or the Vendor
not related to the ownership of the Units) upon or with respect to any
Unit or the interest of the Lessor, the Beneficiary, or the Vendor therein,
and will promptly discharge any such lien, claim, security interest or
other encumbrance with arises. The Lessee shall not, without the prior
written consent of the Lessor, part with the possession or control, any

‘of the Units, except to the extenL permitted by the provisions of this
Section 12,

Nothing in this Section 12 shall be deemed to restrict the right
of the Lessee to assign or transfer its leasehold interest under this Lease
in the Units or possession of the Units to the Guarantor or a wholly-owned
subsidiary of the Guarantor, or a subsidiary or subsidiaries thereof, or
to any railroad corporation incorporated under the laws of any state of the
United States of America or the District of Columbia (which shall have duly
assumed the obligations of the Lessee hereunder and under the Participation
Agreement and the Consent (as defined in the Security Documentation)) into
or with which the Lessee shall have become merged or consolidated or which
shall have acquired the property of the Lessee as an entirety or substanti-
ally as an entirety, provided that such assignee or transferee will not,
upon the effectiveness of such merger, consolidation or acquisition, be in
default under any provision of this Lease.

Section 13. Renewal Option; Right of First Refusal. Pro-
vided that this Lease has not been earlier terminated and the Lessee 13
not in default hereunder, the Lessee may by written notice delivered to
the Lessor not less than 120 days prior to the end of the original term
or any extended term of this Lease, as the case may be, elect to extend
the term of this Lease in respect of no fewer than the number of Units
then under a sublessee by the Lessee to a third-party sublessee, for ad-
ditional two-year periods commencing on the scheduled expiration of the
original term or any extended term of this Lease, as the case may be,
provided that no such extended term extends beyond July 15, 1999, at a
"Fair Market Rental" payable in quarterly payments on October 15, January
15, April 15, and July 15 in each year of such extended term.

Fair Market Rental shall be determined on the basis of, and
shall be equal in amount to, the rental which would obtain in an arm's-—
length transaction between an informed and willing lessee (other than a
lessee currently in possession) and an informed and willing lessor under
no compulsion to lease and, in such determination, cosls of removal from
the location of current use shall not be a deduction from such rental,.
1f, after 20 days from the giving of unotice by the Lessece of the Lessee's
election to extend the term of this Lease, the Lessor and the Lessce are
unable to agree upon a determination of the Fair Market Rental of the
Units, such rental shall be determined in accordance with the forepoling
definition by the following procedure: If either party to such deter-
mination shall have given written notice to the other requesting deter—
mination of such value by this appraisal procedure, the parties shall
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consult for the purpose of appointing a qualified independent appraiser

by mutual agreement. If no such appraiser is so appointed within 10 busi-
ness days after such notice is given, each party shall appoint an inde-
pendent appraiserAWithin 10 business days after such notice is given, and
the two appraisers so appointed shall within 10 business days after such
notice is given appoint a third independent appraiser. If no such third
appraliser is appointed within 10 business days after such notice is given,
either party may apply, to make such appointment, to the American Arbi-
tration Assocliation, and both parties shall be bound by any appointment

so made. Any appraiser or appraisers appointed pursuant to the foregoing
procedure shall be instructed to determine the Fair Market Rental of the
Units subject to the proposed extended terwm within 30 days after his or
their appointment. If the parties shall have appointed a single appraiser
or if either party shall have failed to appoint an appraiser, the deter-
mination of Fair Market Rental of the single appraiser appointed shall

be final. 1If three appraisers shall be appointed, the determination of
the appraiser which differs most from the other two appraisers shall be
excluded, the remaining two determinations shall be averaged and such
latter average shall be final and binding upon the parties hereto as the
Fair Market Rental. The appraisal proceedings shall be conducted in ac-
cordance with the Commercial Arbitration Rules of the American Arbitration
Assocation as in effect on the date hereof, except as modified hereby.

The provision for this appraisal procedure shall be the exclusive means

of determining Fair Market Rental and shall be in lieu of any judicial

or other procedure for the determination thereof, and each party hereto
hereby consents and agress not to assert any judicial or other procedurss.
The expenses of the appraisal procedure shall be borne equallyishy the
Lessee and the Lessor.

The Lessor agrees that (provided no default hereunder shall have
occurred and be continuing) it will not sell such Units, or any of then,
unless the Lessor shall have given the Lessee at least 30 business days'
prior written notice of such sale, specifying the sale price and terms of
such sale, and the Lessee shall have had the opportunity to purchase such
Unit or Units at the same price and on the same terms as specified in such
notice. The foregoing right of the Lessee shall expire 180 days after the
termination of this Lease and all renewals thereof.

Upon payment of the purchase price of any Unit, the Lessor shall
upon request of the Lessee execute and deliver to the Lessee, or to the
Lessee's assignee or nominee, a bill of sale (without warranties) for such
Unit such as will transfer to the Lessee such title to such Unit as the
Lessor derived from the Vendor, free and clear of all liens, security in-
terests and other encumbrances arising through the Lessor.

Section 14, Return of Units upon Gxpiration of Term. The
Lessor intends to retain the Units for re-lease at the expiration of the
term of this Lease. As soon as practicable on or after the expiration
of the original or extended term of this Lease with respect to any Unit
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not purchased by the Lessce, the Lessee will, at its own cost and expense,
at the request of the Lessor, deliver possession of such Unit to the Les-
sor upon such storage tracks as the Lessor may designate, or, in the ab-
sence of such designation as the Lessee may select, and permit the Lessor
to store such Unit on such tracks for a period unot exceeding two months,
the storage of such Units to be at the expense and risk of the Lessee.
During any such storage period the Lessee will permit the Lessor or any
person designated by it, including the authorized representative or repre-
sentatives of any prospective purchaser, lessee or user of such Unit, to
inspect the same; provided, however, that the Lessee shall not be liable,
except in the case of negligence of the Lessee or of its employees or
agents, for any injury to, or the death of, any person exercising, either
on behalf of the Lessor or any prospective purchaser, lessee or user, the
rights of inspection granted under this sentence. Each Unit returned to
the Lessor pursuant to this Section 14 shall (i) be in the same operating
order, repair and condition as when originally delivered to the lLessee,
reasonable wear and tear excepted, and (ii) meet the standards then in
effect under the Interchange Rules of the Association of American Rail-
roads and/or the applicable rules of any governmental agency or other
organization with jurisdiction. The assembling, delivery, storage and
transporting of the Units as hereinbefore provided are of the essence of
this Lease, and upon application to any court of equity having jurisdic-
tion in the premises, the Lessor shall be entitled to a decree against
the Lessee requiring specific performance of the covenants of the Lessee
so to assemble, deliver, store and transport the Units. In the event

any Unit is not assembled, delivered and stored, as hereinabova provided
within 60 days after such termination, the Lessee shall pay to¥the Lessor
“for each day thereafter an amount equal to .029785% of the Purchase Price
of such Unit.

Section 15. Recording. The Lessee, at its own expensc, will
cause this Lease, the Security Documentation and any assignment hereof or
thereof to be filed and recorded with the Interstate Couwmerce Commission in
accordance with Section 20c of the Intarstate Commerce Act and with the
respective Registrars of Companies in the Canadian provinces of British
Columbia, Saskatchewan, and Alberta in accordance with the respective
Conditional Sales Acts of said provinces, and will cause a financing
statement with respect to said agreements and the Equipment to be duly
filed with the Registrar of Personal Property Security in the Canadian
province of Ontario in accordance with the Personal Property Security Act
of Ontario. The Lessee will undertake the filing, registering, deposit,
and recording required of the Lessor under the Security Documentation and
will from time to time do and perform any other act and will execute,
acknowledge, deliver, file, register, record (and will refile, reregister,
deposit and redeposit or rerecord whenever required) any and all further
instruments raquired by law or reasonably requested by the Lessor or the
Vendor for the purpose of proper protection, to their satisfaction, of the
Vendor's and the Lessor's respective interests in the Units, or for the
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purpose of carrying out the intention of this Lease, the Security Docu-
mentation and the assignment thereof to the Vendor; and the Lessee will
promptly furnish to the Vendor and the Lesscr evidence of all such filing,
registering, depositing or recording, and an opinion or opinions of coun-
sel for the Lessee with respect thereto satisfactory to the Vendor and

the Lessor. This Lease and the Security Documentation shall be filed and
recorded with the Interstate Commerce Commissioun prior to the delivery and
acceptance hereunder of any Unit,

Section 16. Federal Income Taxes. The Beneficiary, as the
beneficial owner of the Units, shall be entitled to such deductions, credits
and other benefits as are provided by the Internal Revenue Code of 1954,
as amended to the. date hereof (herein called the Code), to an owner of
property, including, without limitation, the maximum depreciation deduc-
tion with respect to the Units authorized under Section 167 of the Code
based on the aggregate Purchase Price of the Units utilizing the 12-year
depreciable life prescribed for the Units in the Asset Guideline Class
No. 00.25 in accordance with Section 167(m) of the Code employing the
double declining balance method of depreciation, switching to the sum-—
of-the-years-digits method when most beneficial to the Beneficiary util-
izing the half-year or modified half-year convention as provided in
Reg.Sec. 1.167(a)-11(c) (2)(iii) and taking into account an estimated
gross salvage value of 20%7 of the Purchase Price of the Units which will
be reduced by 10% of the Purchase Price as provided in Section 167(f) of
the Code (such deduction being herein called the ADR Deduction), deduc-
tions with respect te interest payable under the Security Documcntation
pursuant to Section 163 of the Code (such deduction being herein called
the Interest Deduction), and the 10% investment credit in 1976 (herein
called the Investment Credit)_with respect to the aggregate Purchase
Price of the Units pursuant to Section 38 and related sections of the
Code.,

The Lessee represents and warrants that at the time Beneficiary
becomes the beneficial owner of any Unit, (i) such Unit will comstitute
"new Section 38 property" as defined in Section 48(b) of the Code, and at
the time the Beneficiary becomes the beneficial owner of such Unit, no
portion thereof shall have been used by any person so as to preclude the
"original use of such property" within the meaning of Sections 48(b) and
167(c)(2) of the Code from commencing with the Beneficiary, and (ii) at all
times during the term of this Lease, such Unit will constitute "Section 38
property" within the meaning of Section 48(a) of the Code, and will not be
used predominantly outside the United States within the meaning of said
Section 48(a) (including any exception thereto). Upon the Lessee's accep-
tance of any Unit, such Unit shall have an economically useful life of at
least nineteen (19) years after the commencement of the term of this Lease
and such Unit can reasonably be expected to have a fair market value at Lhe
end of the original term of this Lease of at least 20% of the Purchase Price
of such Unit. If the Beneficiary shall (except as herein below provided)
fail to have the right to claim or shall lose the right to claim or shall
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suffer a disallowance of or shall be required Lo recapture or shall be
disallowed the full use of the Investment Credit, the ADR Deduction (with-
out regard to the applicable gross salvage value), or the Interest Deduc—
tion, except for any inability to obtain or to have the right to claim
such Investment Credit or ADR Deduction or Interest Deduction for any Unit
because of the occurrence of any of the following events:

(a) A Casualty Occurrence shall occur with respect to
such Unit, whereby the Lessee is required by the terms hereof to pay,
and shall pay in full, the appropriate Casualty Value, provided, how-
ever, that the indewnities set forth in this Section 16 shall con-
tinue in effect, notwithstanding such payment of Casualty Value, with
respect to the period prior to the date of payment of said Casuvalty
Value;

(b) At any time while such Unit is leased hereunder, and
while no Event of Default under this Lease has occurred and is con-
tinuing unremedied (without the written consent of the Lessee), the
Lessor or the Beneficiary shall voluntarily or (except in a case con-
stituting a Casualty Occurrence) involuntarily transfer its interest
to such Unit to anyonc or shall otherwise dispose of any interest
in the Unit or shall reduce its interest in the profits from the
Unit, and such traunsfer, disposal or reduction by the Lessor or the
Beneficiary shall be the cause of the Lessor or the Beneficiary's
inability to obtain or to have the right to claim or of the disal-
lowance of such Investment Credit, or ADR Deduction or Interest
Deduction;

(¢) The Beneficiary shall fail to claim the Investment
Credit or the ADR Deduction or the Interest Deduction in its income
tax returns for the appropriate year or shall fail to foliow the proper
procedure in claiming the same, and such failure teo claim or to fol-
low such procedure, as the case may be, shall preclude the Benefici-
ary from claiming the Investment Credit or ADR Deduction or Interest
Deduction;

(d) The Beneficiary shall fail to have sufficient income
to fully benefit from the Investment Credit or ADR Deduction or In-
terest Deduction;

(e) After a timely written request to conduct such contest
has been given by the Lessee to the Beneficiary, the Beneficlary (i)
shall fail to take timely action in contesting the claim made by the
Internal Revenue Service with respect to the disallowance of any of
the Investment Credit or the ADR Deduction or Interest Deduction,
and failure to take such action in a timely manner shall preclude
the right of the Beneficiary Lo contest such claim, or (ii) shall
fail to take action to contest any such claim; orv Lhe Beneficiary
shall, without the prior written consent of the Lessee, release, waive,
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compromise or-settle any action or proceeding taken in accordance
with this subparagraph (e¢); provided, however, that the Beneficiary's
responsibility to take or refrain from taking any action pursuant
to this subparagraph (e) as a preconditicn to the payment of any in-
demnity provided by this Section 16 is expressly subject to the Les~
see's agreement to indemnify the Lessor and the Beneficiary from any
loss, harm or liability arising as a result of the taking or refrain-
ing from taking of such action and to the Lessee's agreement Lo pay
all of the Lesscr's and the Beneficiary's costs and expenses, in-
cluding legal expenses, resulting from taking or refraining from
taking any such action; or :

(f) Any other act solely of the Beneficiary which directly
causes the loss of any of the Investment Credit, the ADR Deduction
or the Interest Deduction; provided, however, that the execution and
delivery of this Lease and the other documents herein referred to
and the carrying out of the transactions contemplated herein and
therein in accordance with the terms of this Lease and such other
documents shall not be deemed to have caused the loss of such In-
vestment Credit, the ADR Deduction or Interest Deduction under this
subparagraph (f);

then the Lessee shall pay the Lessor as supplemental rent an amount which,
after deduction of all taxes required to be paid by the Beneficiary and
the Lessor in respect of the receipt thereof under the laws of the United
States or any state, city or other political subdivision thereof or anv
foreign government (after giving credit for any savings in respect of any
such taxes by reason of deductions, credits or allowances in respect of
the payment of any other such taxes), in the reasonable opinion of the
Beneficiary, will cause the net after-tax return on the Beneficiary's in-
vestment in the Units to be equal to the net after—tax return on such in-
vestment which the Beneficiary would have realized had the Beneficliary

had the full tax benefit of all of the Investment Credit and all of the
ADR Deduction and all of the Interest Deduction described in this Section
(after taking into account the amount of any interest or penalties which
may be assessed against the Beneficiary in conmection with the failure

to obtain or have the right to claim, or the disallowance of, such Invest-
ment Credit or such ADR Deduction or Interest Deduction). The intent of
this indemnity is to provide the Beneficiary the same after-tax rate of
return as if no such tax benefits had been lost or disallowed. Such sup~—
plemental rent shall be payable concurrently with other rent required under
this Lease and shall commence on the rental payment date next succeeding
the disallowance of the Beneficiary's right to cldim or to have the bene-
fit of the Investment Credit or the ADR Deduction or the Interest Deduction
contemplated by this Section. In the event any supplemental rent is re-
quired to be paid pursuant to this Section, the Casualty Values set forth
in Schedule B hereto shall be revised as necessary to preserve the net
after-tax return on the Beneficiary's investment in the Units as provided
herein above,
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Section 17. Limitation of Liability. It is expressly under-
stood and agreed by and between the parties hereto, anything herein to the
contrary notwithstanding, that each of and all the representations, cove-
nants, undertakings and agreements herein made on the part of the Owner
Trustee are made and intended not as personal representations, covenants,
undertakings and agreements by First Security Bank of Utah, N.A., for the
purpose or with the intention of binding said bank personally but are made
and intended for the purpose of binding the Trust Estate as such term is
used in the Trust Agreement, and this Lease is executed and delivered by
said bank not in its own right but solely in the exercise of the powers
expressly conferred on it as trustee under the Trust Agreement; and except
in the case of gross negligence or wilful misconduct, no personal liability
or personal responsibility is assumed by or shall at any time be asserted or
enforceable against said bank or the Owner on account of this Lease or on
account of any representations, covenants, undertakings or agreements of
the Owner Trustee either expressed or implied, all such personal liability,
if any, being expressly waived and released by the other parties hereto.

The provisions of this paragraph shall inure to the benefit of any successor
trustee under the Trust Agreement.

Section 18. Interest on Overdue Rentals. Anything to the
contrary herein contained notwithstanding, any nonpayment of rentals or
other obligations due hereunder shall result in the obligation on the
part of the Lessee promptly to pay, to the extent legally enforceable, an
amount equal to 127 per annum of the overdue rentals and other obliga-
tions for the period of time during which they are overdue or such lesser

amount as may be legally enforceable. '
Section 19. Notices. Any notice required or permitted to be

given by either party hereto to the other shall be deemad to have been
given when mailed, first class, postage prepaid, addressed as follows:

(a) if to the Lessor, at the address set forth in Item 3
of Schedule B hereto;

(b) if to the Lessee, at Two Embarcadero Center, San
Francisco, California 94111, Attention: President;

or addressed to either party at such other address as such party shall
hereafter furnish to the other party in writing. Copies of each such no~
tice shall be given to the Vendor at P.0. Box 3586, Seattle, Washington,
98124, Attention: SEAFIRST Leasing Department, Contract Administration,
and to ITEL Leasing Corporation, One Embarcadero Center, San Francisco,
California 94111, Attention: Contract Administration.

Section 20. Severability; Effect and Modification of Lease.
Any provision of this Lease which is prohibited or unenforceable in any
jurisdiction, shall be, as to such jurisdiction, ineffective to the ex-
tent of such prohibition or unenforceability without invalidating the re~
maining provisions hereof, and any such prohibition or unenforceability
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in any jurisdiction shall not invalidate or render uunenforceable such
provision in any other jurisdiction. '

Section 21, Execution, This Lease may be executed in several
counterparts, such counterparts together constituting but one and the same
instrument,; but the counterpart delivered to the Vendor pursuant to the
Assignment hereof to the Vendor shall be deemed to be the original and all
other counterparts shall be deemed duplicates thereof. Although for con-
venience this Lease is dated as of the date first set forth above, the
actual date or dates of execution hereof by the parties hereto is or are,
respectively, the date or dates stated in the acknowledgments hereto an-
nexed,

Section 22, Law Governing. The terms of this Lease and all
rights and obligations hereunder shall be governed by the laws of the
State of California; provided, however, that the parties shall be en-
titled to all right conferred by Section 20c¢c of the Interstate Commerce
Act.

Section 23, Lessor and Beneficiary. Whenever the term ''Les-—
sor'" is used in this Lease it shall include the Beneficiary and auny as-
signee of the Beneficiary and, where the context so requires, shall refer
only to the Beneficiary.

IN WITNESS WHEREOF, the parties hereto have executed cr causead
this instrument to be executed as of the date first above written,

SSTI RAIL CORP,

[Corporate Seal]
By

President
Attest:

Authorized Otficer

FIRST SECURITY BANK OF UTAH, N.A.,
not in its individual capacity but
solely as Trustee,

[Seall
By

Authorized Officer
Attest:

Authorized Officer
23



STATE OF CALIFORNIA, )
) ss.,
CITY AND COUNTY OF- SAN FRANCISCO, )

On this day of 1976, before me
personally appeared T , to me persconally
known, who, being by me duly sworn, says that he is the President of SSI
RAIL CORP., that one of the seals affixed to the foregoing instrument is
the corporate seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its Board of
Directors, and he acknowledged that the execution of the foregoing in-
strument was the free act and deed of said corporation.

Notary Public

[Notarial Seal]

My Commission Expires:



STATE OF UTAH, - )
) ss.
COUNTY OF SALT LAKE. )

On this day of 1976, before me
personally appeared , to me personally
known, who, being by me duly sworn, says that he is an authorized of-
ficer of First Security Bank of Utah, N.A., a national banking associa-
tion, that one of the seals affixed to the foregoing instrument is the
seal of said association, that said instrument was signed and sealed on
behalf of said association by authority of its Board of Directors, and
he acknowledged that the execution of the foregoing instrument was the
free act and deed of said association. _

Notary Public

[Notarial Seal]

My Commission Expires:



SCHEDULE A TO LEASE

Lessee's or Sublessecs
Road Numbers
Type Quantity (Both Inclusive)

50' XM Boxcars 150 MTW 4050 ~ 4199%

* Road numbers of Marinette, Tomahawk & Western Railroad.



Item 1:

Item 2:

Item 3:

SCHEDULE B T0O LEASE

Date

July 15, 1976
October 15, 1976

January 15, 1977
April 15, 1977
July 15, 1977
October 15, 1977

January 15, 1978
April 15, 1978
July 15,.1978
October 15, 1978

January 15, 1979
April 15, 1979
July 15, 1979
October 15, 1979

January 15, 1980
April 15, 1980
July 15, 1980

October 15, 1980

January 15, 1981
April 15, 1961
July 15, 1981
October 15, 1981

January 15, 1982
April 15, 1982
July 15, 1982
October 15, 1982

January 15, 1983
April 15, 1983
July 15, 1983
October 15, 1983

Anniversary of
Delivery and
Acceptance

Third
Fifth
Seventh

First Security Bank of Utah, N.A,
79 South Main Street

Percentage

Date

83.1663
83.9261

84.4067
84,6999
84.8838
84,9850

85.0009
84,9588
84.8214
84.6097

84,3213
83,9779
83.5470
83.0456

82.4715
81,8423
81,1344
80.3608

79.5195
78.6237
77.6594
76,6354

75.5498
74.4116
73.2164
71.9688

70.6671
69.3160
67.9211
66,4827

Salt Lake City, Utah 84110

Attention:

January 15, 1984
April 15, 1984
July 15, 1984
October 15, 1984

January 15, 1985
April 15, 1985
July 15, 1985
October 15, 1985

January 15, 1986
April 15, 1986
July 15, 1986
October 15, 1986

January 15, 1987
April 15, 1987
July 15, 1987
October 15, 1987

January 15, 1988
April 15, 1988
July 15, 1988
October 15, 1988

January 15, 1989
April 15, 1989
July 15, 1989
October 15, 1989

January 15, 1990

April 15, 1990
July 15, 1990
October 15, 1990

January 15, 1991
April 15, 1991
July 15, 1991

Percentage of

Purchase
Price

19.6936%
13.1290%
6.56457%

Trust Department, Corporate Division

64,
63.

61

58,
L0415
55.

57

-

52,
50.
49,
47.

46.
4,
.0853
41,

43

40,
38.
.7303
36.

37

35,

33

31

2
L.

23,

21

53.

Percentage

9995
4714

.9150
60,

3257

7028

4137
8007
2032
6021
0474
5186

0167
5204

6387

3321
9921

5219

2710

. 9486
32.
.2269

6102

L7973
28,
26,
25.

2915
7636
1846

5527

.8379
20.

0000



ANNEX D TO
CONDITIONAL SALE AGREEMENT

ASSIGNMENT OF LEASE AND AGREEMENT dated as of
March 15, 1976 (hereinafter called the Assignment), by
and between FIRST SECURITY BANK OF UTAH, N.A. (herein-
after called the Lessor or the Vendee) not in its in-
dividual capacity but solely as Trustee under the
Trust Agreement dated as of the date hereof (hereinafter
called the Trust Agreement) with MICHIGAN NATIONAL BANK
OF DETROIT (hereinafter called the Beneficiary) and
SEATTLE-FIRST NATIONAL BANK, (hereinafter called the
Vendor or the Investor).

WHEREAS, the Vendee is entering into a Conditional Sale Agree-
ment dated as of the date hereof (hereinafter called the Security Docu-
‘mentation) with FMC Corporation (hereinafter called the Builder), pro-
viding for the sale to the Vendee of such units of railroad equipment
(hereinafter called the Units) described in the Annexes thereto as are
delivered to and accepted by the Vendee thereunder;

WHEREAS, the Lessor and SSI Rail Corp. (hereinafter called the
Lessee) have entered into a Lease of Railroad Equipment dated as of the
date hereof (hereinafter called the Lease), providing for the leasing by
the Lessor to the Lessee of the Units; and

WHEREAS, in order to provide security for the obligations of
the Lessor under the Security Documentation and as an inducement to the
Vendor to invest in the Conditional Sale Indebtedness (as that term is
defined in the Security Documentation), the Lessor agrees to assign for
security purposes its rights in, to and under the Lease to the Vendor;

NOW, THEREFORE, in consideration of the premises and of the pay-
ments to be made and the covenants hereinafter mentioned to be kept and
performed, the parties hereto agree as follows:

1. The Lessor hereby assigns, transfers and sets over unto the
Vendor, as collateral security for the payment and performance of the
obligations of the Lessor as Vendee under the Security Documentation, all
the Lessor's right, title and interest, powers, privileges, and other bene-
fits under the Lease, including, without limitation, the immediate right
to receive and collect all rentals, profits and other sums payable to or
receivable by the Lessor from the Lessee under or pursuant to the provi-
sions of the Lease whether as rent, casualty payment, indemnity, liquidated



damages, or otherwise (such moneys being hereinafter called the Payments),
and the right to make all waivers and agreements, to give all noticcs, con-
sents and releases, to take all action upon the happening of an Event of
Default specified in the Lease, and to do any and all other things whatso-
ever which the Lessor is or may become entitled to do under the Lease. In
furtherance of the foregoing assignment, the Lessor hereby irrevocably au-
thorizes and empowers the Vendor in its own name, or in the name of its
nominee, or in the name of the lessor or as its attorney, to ask, demand,
sue for, collect and receive any and all Payments to which the Lessor is
or may become entitled under the Lease, and to enforce compliance by the
Lessee with all the terms and provisions thereof. ’

The Vendor agrees to accept any Payments made to it by the Lessee
for the account of the Lessor pursuant to the Lease, and to the extent
received, the Vendor will apply such Payments to satisfy the obligations of
the Lessor under the Security Documentation and, so long as no event of
default, or event which with the lapse of time and/or demand provided for in
the Security Documentation could constitute an event of default thereunder,
shall have occurred and a Declaration of Default, as defined in Article
15 of the Security Documentation, shall have been declared, any balance
shall be paid to the Lessor on the same date such Payment is applied to
satisfy such obligations of the Lessor, by check mailed to the Lessor on
such date or, upon written request of the Lessor, by bank wire to the
Lessor at such address as may be specified to the Vendor in writing, and
such balance shall be retained by the Lessor. If the Vendor shall not
receive dny rental payment when payment thereof 1s required to be made to
the Vendor pursuant to the first paragraph of Section 3 of the Lease
when due, the Vendor shall notify the Lessor at the address set forth in
the Lease; provided, however, that the failure of the Vendor to so notify
the Lessor shall not affect the obligations of the Lessor hereunder or
under the Security Documentation.

2. This Assignment is executed only as security and, there-
fore, the execution and delivery of this Agreement shall not subject the
Vendor to, or transfer, or pass, or in any way affect cr modify the lia-
bility of the Lessor under the Lease, it being understood and agreed that
notwithstanding this Assignment or any subsequent assigmment, all obliga-
tions of the Lessor to the Lessee shall be and remain enforceable by the
Lessee, its successors and assigns, against, and ounly against, the Lessor
or persons other than the Vendor. Except to the extent provided herein,
this Assignment shall not affect or modify the liability of the Lessor or
the Lessee under the Lease.

3. The Lessor will faithfully abide by, perform and discharge
each and every obligation, covenant and agreement which the Lease provides
are to be performed by the Lessor; without the written consent of the
Vendor, the Lessor will not anticipate the rents under the Lease or waive,
excuse, condone, forgive or in any manner release or discharge the Lessec
thereunder of or from the obligations, covenants, conditions and agrece-
ments to be performed by the Lessee, including, without limitation, the



obligation to pay the rents in the manner and at the time and place speci-
fied therein or enter into any agreement amending, modifying or terminat-—
ing the Lease and the Lessor agrees that any amendment, modification or
termination thereof without such consent shall be void.

4. The Lessor does hereby constitute the Vendor the Lessor's
true and lawful attorney, irrevocably, with full power (in the name of the
Lessor, or otherwise), to ask, require, demand, receive, compound and give
acquittance for any and all Payments due and to become due under or aris-—
ing out of the Lease to which the Lessor is or may become entitled, to
enforce compliance by the Lessee with all the terms and provisions of the
Lease, to endorse any checks or other instruments or orders in connection
therewith and to file any claims or take any action or institute any pro-
ceedings which to the Vendor may seem to be necessary or advisable in the
premises.

5. Upon the full discharge and satisfaction of all sums due
from the Lessor under the Security Documentation, this Assignment and all
rights herein assigned to the Vendor shall terminate, and all estate, right,
title and interest of the Vendor in and to the Lease shall revert to the
Lessor.

6. The Lessor will pay and discharge any and all claims,
liens, charges or security interests (other than created by the Security
Documentation) on the Lease or the rentals or other payments due or to
become due thereunder claimed by any party from, through or under the
Lessor, or its successors and assigns (other than the Vendor), %ot aris~
ing out of the transactions contemplated by the Security Documentation
or the Lease (but including tax liens arising out of the receipt of the
income and proceeds from the Units) which becomes, or which the Vendee in
good faith reasonably believes would become, a claim, lien, charge or
security interest on or with respect to the Lease or such rentals or
other payments equal or superior to the Vendor's interest therein, un-
less the Lessor shall be contesting the same in good faith by appropri-
ate proceedings in any reasonable manner and the nonpayment thereof does
not, in the opinion of the Vendor, adversely affect such interests of the
Vendor.

7. The Lessor will, from time to time, execute, acknowledge
and deliver any and all further instruments required by law or reasonably
requested by the Vendor in order to confirm or further assure, the in-
terest of the Vendor hereunder.

8. The Vendor may assign all or any of the rights assigned to
it hereby or arising under the Lease, including, without limitation, the
right to receive any Payments due or to become due. 1In the event of any

such assignment, any such subsequent or successive assignee or assignees
shall, to the extent of such assignment, enjoy all the rights aad privi-
leges and be subject to all the obligations of the Vendor hercunder.



9. This Assigmment shall be governed by the laws of the State
of Washington, but the parties shall be entitled to all rights conferred
by Section 20c of the Interstate Commerce Act.

10. The Lessor shall cause copies of all notices received in
connection with the Lease and all payments hereunder to be promptly de-
livered or made to the Vendor at its address set forth in Article 20 of
the Security Documentation, or at such other address as the Vendor shall
designate.

11. The Vendor hereby agrees with the Lessor that the Vendor
will not, so long as a Declaration of Default, as defined in Article 15
of the Security Documentation, has not been declared and is not continuing,
exercise or enforce, or seek Lo exercise or enforce, or avail itself of,
any of the rights, powers, privileges, authorizations or benefits which
are assigned and transferred by the Lessor to the Vendor by this Assignment
and which are for the sole benefit of the Lessor, without the prior consent
of the Lessor. If a Declaration of Default, as defined in Article 15 of
the Security Documentation, has been declared and is continuing, the Vendor
may apply all Payments against the amounts due and payable under the Se-
curity Documentation and may otherwise enforce all the rights and remedies
of the Lessor under the Lease and apply all proceeds from such exercise
against the amounts due and payable under the Security Documentation.

12. It is expressly understood and agreed by and betweecn the
parties hereto, anything herein to the contrary notwithstanding, that each
of and all the representatioms, covenants, undertakings and agreements
herein made on the part of the Owner Trustee are made and intended not as
personal representations, covenants, undertakings and agreements by First
Security Bank of Utah, N.A., for the purpose or with the intention of
binding said bank personally but are made and intended for the purpose of
binding the Trust Estate as such term is used in the Trust Agreement, and
this Assignment is executed and delivered by said bank not in its own
right but sclely in the exercise of the powers expressly conferred on it
as trustee under the Trust Agreement; and except in the case of gross
negligence or wilful misconduct, no personal liability or personal re-
sponsibility is assumed by or shall at any time be asserted or enforceable
against said bank or the Owner on account of this Assignment or on account
of any representation, covenants, undertakings or agreements of the Owner
Trustee either expressed or implied, all such personal liability, if any,
being expressly waive and released by the other parties hereto, the pro-
visions of this paragraph shall inure to the benefit of any successor
trustee under the Trust Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this in-
strument to be executed in their respective corporate names by officers



thereunto duly authorized, and their respective corporate seals to he
affixed and duly attested, all as of the date first above written.

[Corporate Seal]

Attest:

Authorized Officer

[Seall

Attest:

Authorized Officer

SEATTLE-FIRST NATIONAL BARNK

By

Vice President

By

Authorized Officer

FIRST SECURITY BANK OF UTAH, N.A.,
not in its individual capacity but
solely as Trustee ’

By

Authorized Officer



STATE OF WASHINGTON, )
) ss.
COUNTY OF KING, )

On this day of , 1976, before me personally ap-
peared , to me personally known, who, being by
me duly sworn, says that he is the )
of SEATTLE-FIRST NATIONAL BANK, a national banking association, that
one of the seals affixed to the foregoing instrument is the seal of said
assoclation and that said instrument was signed and sealed on behalf of
said association by authority of its Board of Directors and he acknowl-
edged that the execution of the foregoing instrument was the free act
and deed of said association.

NOTARY PUBLIC in and for the State
of Washington residing at

[Notarial Seall
My Commission expires

STATE OF UTAH, )
) ss.
COUNTY OF SALT LAKE, )

On this day of s 1976, before me personally ap-
peared , to we personally known, who, being by

ne duly sworn, says that he is the an authorized officer of FIRST SECURITY
BANK OF UTAH, N.A., a national banking association, that one of the seals
affixed to the foregoing instrument is the seal of said association and
that said instrument was signed and sealed on behalf of said association
by authority of its Board of Directors and he acknowledged that the exe-
cution of the foregoing instrument was the free act and deed of said as-
socliation. i

NOTARY PUBLIC in and for the State
of Utah residing at

[Notarial Seal]
My Commission expires



CONSENT AND AGREEMENT

The undersigned, SSI Rail Corp., a Delaware corporation (here-~

inafter called the Lessee), the Lessee named in the Lease (hereinafter
called the Lease) referred to in the foregoing Assignment of Lease and
Agreement (hereinafter called the Lease Assignment), hereby (a) acknowl-~
edges receipt of a copy of the Lease Agreement and (b) consents to all
the terms and conditions of the Lease Assignment and agrees that:

(1) it will pay all rentals, casualty payments, liquidated
damages, indemnities and other moneys provided for in the Lease
(which moneys are hereinafter called the Payments) due and to be-
come due under the Lease or otherwise in respect of the Units leased
thereunder, directly to First Security Bank of Utah, N.A., not in
its individual capacity but solely as Trustee, or, if Seattle~First
National Bank, a national banking association (hereinafter called the
Vendor), the assignee mamed in the Lease Assignment, shall give the
Lessee notice of a Declaration of Default, as defined in Article 15 of
the Security Documentation referred to in the foregoing Lease Assign~
ment, and any Conditional Sale Indebtedness is still outstanding, such
payments shall be made to the Vendor at P.0O. Box 3586, Seattle~First
National Bank Building, Seattle, Washington, Attention: SFEAFIRST
Leasing Department, Contract Administrator (or at such other address
as may be furnished in writing to the Lessee by the Vendor);

(2) the Vendor shall be entitled to the benefits of, -and to
receive and enforce performance of, all the covenants to be per-
formed by the Lessee under the Lease as though the Vendor were named
therein as the Lessor;

(3) the Vendor shall not, by virtue of the Lease Assignment
or this Consent and Agreement, be or become subject to any lia-
bility or obligation under the Lease or otherwise; and

(4) the Lease shall not, without the prior written consent of
the Vendor, be terminated or modified, nor shall any action be taken
or omitted by the Lessee the taking or omission of which might result
in an alteration or impairment of the Lease or the Lease Assignment
or this Consent and Agreement or of any of the rights created by any
thereof.

This Consenl and Agreement, when accepted by the Vendor by sign-

ing the acceptance at the foot hereof, shall be deemed to be a contract



under the laws of the State of Washington and, for all purposes, shall
be construed in accordance with the laws of said state.

SST RAIL CORP., as Lessee

By
[Corporate Secal] President

Attest:

Authorized Officer

The foregoing Consent and Assignment is hereby accepted, as of
the day of , 1976.

SEATTLE-FIRST NATIONAL BANK

By

Vice President

By

Authorized Officer
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CONDITIONAL SALE AGREEMENT

Dated as of March 15, 1976

between

FIRST SECURITY BANK OF UTAH, N.A.,
not in its individual capacity but
solely as Trustee under a
Trust Agreement dated as of
the date hereof with
MICHIGAN NATIONAL BANK OF DETROIT

and

FMC CORPORATION




CONDITIONAL SALE AGREEMENT dated as of March 15, 1976, between FMC
CORPORATION (hereinafter called the Vendor or Builder as more particu-~
larly set forth in Article 1 hereof), and FIRST SECURITY BANK OF UTAI,
N.A., not in its individual capacity but acting solely as Trustee under
a Trust Agreement dated as of the date hereof (hereinafter called the
Trust Agreement) with MICHIGAN NATIONAL BANK OF DETROIT, a national bank-
ing association (said trust company, so acting, being hereinafter called
the Vendee and said bank being hereinafter called the Beneficiary).

WHEREAS, the Builder agrees to construct, sell and deliver to the
Vendee, and the Vendee agrees to purchase, the railroad equipment de-
scribed in Annex B hereto (hereinafter collectively called the Equipment
and individually called a unit of Equipment) which is accepted hereunder
by the Vendee as Trustee for the Beneficiary; and

WHEREAS, the Vendee is entering into a lease dated as of the date
hereof with SSI RAIL CORP. (hereinafter called the Lessee) in substan-
tially the form annexed hereto as Annex C (hereinafter called the Lease);
and

WHEREAS, Seattle-First -National Bank, a national banking associa-
tion (hereinafter sometimes called the Assignee or the Vendor) is acting
as Investor pursuant to the Participation.Agreement dated as of the date
hereof (hereinafter called the Participation Agreement) among the Assig-
nee, the Lessee, the Vendee, and the Beneficiary; and

WHEREAS, ITEL Corporation (hereinafter called the Guarantor), shall
guarantee the obligations of the Lessee under the Lease, pursuant tc a
Guaranty Agreement (hereinafter called the Guaranty Agreement) dated as
the date hereof with the Assignee and the Vendee;

NOW, THEREFORE, in consideration of the premises and the mutual pro-~
mises, covenants and agreements hereinafter set forth, the parties hereto
do hereby agree as follows:

ARTICLE 1.  Assignment; Definitions. The parties hereto contem-—
plate that the Vendee will furnish that portion of the Purchase Price
(as hereinafter defined) for the Equipment as is required under subpara-
graph (a) of the third paragraph of Article 4 hereof and that an amount
equal to the balance of such Purchase Price shall be paid to the Builder
by the Assignee pursuant to an Agreement and Assignment dated as of the
date hereof between the Builder and the Assignee (such Agreement and As-
signment being hereinafter called the Assignment).

The term "Vendor", whenever used in this Agreement, means, before
any assignment of its rights hereunder, the party hereto which has manu-
factured the Equipment and any successor or successors for the time be-
ing to its manufacturing properties and business, and, after any such



assignment, both any assignee or assignees for the time being of such par-
ticular assigned rights as regards such rights, and also any assignor

as regards any rights hereunder that are retained or excluded from any
assignment; and the term "Builder'", whenever used in this Agreement,
means, both before and after any such assignment, the party hereto which
has manufactured the Equipment and any successor or successors for the
time being to its manufacturing properties and business,

Contemporaneously with any such assignment, the Vendee will assign
to the Vendor, as security for the payment and performance of all the
Vendee's obligations hereunder, all right, title, and interest of the
Vendee in and to the Lease, pursuant to an Assignment of Lease and Agree-
ment in the form of Annex D hereto (hereinafter called the Lease Assign-
ment) and the Lessee shall consent thereto pursuant to a Consent and
Agreement in the form attached to Annex D (hereinafter called the Consent).

ARTICLE 2. Construction and Sale. Pursuant to this Agresment,
the Builder shall construct the Equipment at its plant set forth in
Annex B hereto, and will sell and deliver to the Vendee, and the
Vendee will purchase from the Builder and accept delivery of and pay
for (as hereinafter provided), the Equipment, each unit of which shall
be constructed in accordance with the specifications referred to in
Annex B hereto and in accordénce_with such modifications thereof as may
be agreed upon in writing between the Builder, the Vendee, the Lessee
and the Assignee (which specifications and modifications, if any, are
hereinafter called the Specifications). The design, quality and com-
ponent parts of each unit of the Equipment shall conform, on the date of
completion of manufacture thereof, to all Department of Transportation
and Interstate Commerce Commission requirements and specifications and
to all standards, if any, recommended by the Association of American
Railroads reasonably interpreted as being applicable to railroad equip-
ment of the character of such unit, and each such unit (except to the
extent, if any, referred to in Annex A hereto) will be new railroad
equipment.

ARTICLE 3. Inspection and delivery. The Builder will deliver the
units of the Equipment to the Vendee at the place or places specified in
Annex B hereto (or if Annex B does not specify a place or places, at the
place or places designated from time to time by the Vendee), freight
charges, if any, prepaid, in accordance with the delivery schedule set
forth in Annex B hereto; provided, however, that no delivery of any unit
of the Equipment shall be made until this Agreement and the Lease have
been filed with the Interstate Commerce Commission pursuant to Section
20c of the Interstate Commerce Act and with the respective Registrars of
Companies in the Canadian provinces of British Columbia, Saskatchewan,
and Alberta pursuant to the respective Conditional Sales Acts of said
provinces, and a fipancing statement with respect to said agreements and
the Equipment has been filed with the Registrar of Personal Property
Securily in the Canadian province of Ontario pursuanl to Lhe Personal




Property Security Act of Ontario; and provided, further, that the Builder
shall have no obligation to deliver any unit of Equipment hereunder sub-—
sequent to the commencement of any proceedings specified in clause (c) of
Article 15 hereof or the occurrence of any event of default (as described
in Article 15 hereof), or event which, with the lapse of time and/or de-
mand, could constitute such an event of default. The Builder agrees not
to deliver any unit of Equipment hereunder following receipt of written
notice from the Vendee or the Assignee (a) of the commencement of any such
proceedings or the occurrence of any such event, as aforesaid,. or (b) that
any of the conditions contailned in .-Paragraph 6 or 7 of the Participation
Agreement have not been met or waived.

The Builder's obligation as to the time of delivery set forth in
Annex B is subject, however, to delays resulting from causes beyond the
Builder's reasonable control, including but not limited to acts of God,
acts of government such as embargoes, priorities and allocations, war or
war conditions, riot or civil commotion, sabotage, strikes, differences
:with_workmen, accidents, fire, flood, explosion, damage to plant, equip-
ment or facilities, delays in receiving necessary materials or delays of
carriers or subcontractors.

Notwithstanding the preceding provisions of this Article 3, any
Equipment not delivered at the time of receipt by the Builder of the no-
tice specified in the second sentence of the first paragraph of this
Article 3 and any Equipment not delivered and accepted hereunder on or
prior to June 30, 1976, by reason of failure of condition as provided
in the next preceding paragraph or otherwise shall be excluded “from this
Agreement and the Vendee shall be relieved of its obligation to purchase
and pay for such Equipment. If any Equipment shall be excluded herefrom
pursuant to the immediately preceding sentence, the parties hereto shall
execute an agreement supplemental hereto limiting this Agreement to the
Equipment not so excluded herefrom. Pursuant to the Participation Agree-—
ment the Lessee has agreed to purchase such excluded Equipment and any
Equipment excluded from this Agreement pursuant to the first paragraph
of Article 4 hereof from the Builder as provided in Paragraph 1 of the
Participation Agreement.

During construction, the Equipment shall be subject to inspection
and approval by the authorized inspectors of the Vendee (who may be
employees of the Lessee) and the Builder shall grant to such authorized
inspectors reasonable access to its plant. The Builder agrees to in-
spect the materials used in the comnstruction of the Equipment in accor-—
dance with the standard quality control practices of the Builder. Upon
completion of each unit or a number of units of the Equipment, such
unit or units shall be presented to an inspector of the Vendee for in-
spection at the place specified for delivery of such unit or units, and
if each such unit conforms to the Specifications, requirements and slan-
dards applicable thereto, such inspector or an authorized represenlative
of Lhe Vendee (who may be an employee of Lhe Lessee) shall execute and



deliver to the Builder a certificate of acceptance (hereinafter called
the Certificate of Acceptance) stating that such unit or units have been
inspected and accepted on behalf of the Vendee and are marked in accor-
dance with Article 9 hereof; provided, however, that the Builder shall
not thereby be relieved of its warranty referred to in Article 13 hereof.

On delivery and acceptance of each such unit hereunder at the place
specified for delivery, the Builder shall have no further responsibility
for, nor bear any risk of, any damage to or the destruction or loss of
such unit; provided, however, that the Builder shall not thereby be re-
lieved of its warranty referred to in Article 13 hereof.

Notwithstanding the foregoing or any other provision of this Agree-
ment to the contrary, the delivery to and acceptance by or on behalf of
the Vendee of any unit of Equipment excluded from this Agreement pursu-
ant to the first paragraph of Article 4 hereof shall be ineffective, ab
initio, to create in or transfer to the Vendee any legal or beneficial
right or interest in such unit or (except as provided in the first para-
graph of Article 4 hereof) to impose on the Vendee any liability, obliga-
tion or responsibility with respect thereto; any right or interest in any
such unit created in or transferred to or purported to be created in or
transferred to, the Vendee shall be held by the Vendee solely as trustee
for the benefit of the Lessee.

ARTICLE 4, Purchase Price and Payment. The base price or prices
per unit of the Equipment are set forth in Annex 3 hereto. The term ''P

Pur-
chase Price" as used herein shall mean the base price or prices, as in-
creased or decreased as set forth in the Builder's invoice or invoices
delivered to the Vendee, plus inspection charges, freight, and storage
charges, if any, and any applicable sales tax set forth in the same or
separate invoices also delivered to the Vendee; and, if the Purchase Price
exceeds the estimated base price or prices set forth in Annex B by more
than 5% or is less than 95% of said base price or prices, the invoice or
invoices shall be accompanied by, or have endorsed thereon, the agrecment
or approval of the Lessee, the Vendee and the Assignee (such invoice or
invoices being hereinafter called the Invoices). If on any Closing Date
(as hereinafter defined in this Article) the aggregate Purchase Price of
Equipment for which settlement has theretofore been and is then being made
under this Agreement would, but for the provisions of this sentence, ex-
ceed the Maximum Purchase Price specified in Item 5 of Annex A hereto (or
such higher amount as the Vendee may at its option agree to prior to de-
livery of any unit or units of Equipment that, but for such agreement,
would be excluded from this Agreement), the Builder (and any assignee of the
Builder) and the Vendee will enter into an agreement excluding from this
Agreement such unit or units of Equipment then proposed to be settled for
and specified by the Vendee, as will, after giviag effect to such exclusion,
reduce such aggregate Purchase Price under this Agreement to not more than
the Maximum Purchase Price specified in Item 5 of Annex A hereto (or such
higher amount as aforesatd). The Veadece shall take such other sleps,



including the execution of instruments of transfer, as it may be reasonably
requested by the Lessee for the purpose of acknowledging and perfecting the
interest of the Lessee in any unit of Equipment so excluded from this
Agreement, and the Vendee shall have no further obligation or liability in
respect of units so excluded.

The Equipment shall be settled for in such number of groups of units
of the Equipment delivered to and accepted by the Vendee as is provided
in Item 2 of Annex A hereto (each such group being hereinafter called a
Group). The term "Closing Date" with respect to any Group shall mean such
date or dates (not earlier than May 1, 1976, and not later than July 15,
1976, such later date being herein called the Cut-Off Date), occurring
not more than ten. business days following presentation by the Builder to
the Vendee of the Invoices and of the Certificate or Certificates of Ac-
ceptance for the Equipment and written notice thereof by the Builder to
the Lessee, as shall be fixed by the Lessee by written notice delivered
to the Vendee and the Assignee at least six business days prior to the
Closing Date designated therein. The term "business days'" as used herein
means calendar days, excluding Saturdays, Sundays and any other day on
which banking institutions in Seattle, Washington, San Francisco, Cali-
fornia, or Salt Lake City, Utah, are authorized or obligated to remain
closed.

The Vendee hereby acknowledges itself to be indebted to the Vendor in
the amount of, and hereby promises to pay in cash to the Vendor at such
place as the Vendor may designate, the Purchase Price of the Equipment, as
follows:

(a) on the Closing Date with respect to each Group, (i) an
amount equal to 29.12667% of the aggregate Purchase Price of such Group,
plus at the Vendee's option, (ii) the amount, if any, by which (x) 70.87347%
of the Purchase Price of all units of the Equipment covered by this Agree-
ment for which settlement has theretofore and is then being made, as set
forth in the Invoice or Invoices therefor (said invoiced prices being
herein called the Invoiced Purchase Prices), exceeds (y) the Maximum Con-
ditional Sale Indebtedness specified in Item 6 of Amnex A plus any amount
or amounts previously paid or payable with respect to the Invoiced Pur-
chase Prices pursuant to this clause (ii); and

{(b) in 48 consecutive quarterly installments, as hereinafter
provided, an amount equal to the aggregate Purchase Price of the units
of Equipment for which settlement is then being made, less the aggregate
amount paid or payable with respect thereto pursuant to subparagraph (a)
of this paragraph.

The portion of the Purchase Price payable pursuant to subparagraph
(b) of the preceding paragraph (herein called the Conditional Sale In-
debtedness) shall be payable on each October 15, January 15, April 15
and July 15, commencing October 15, 1976, to and including July 15,



1988 (or if any such date is not a business day, on the next succeeding
business day), each such date being hereinafter called a Payment Date.
The unpaid balance of the Conditional Sale Indebtedness shall bear inte-
rest from and including the Closing Date in respect of which such in-—
debtedness was incurred until fully paid at the rate of 11% per annum
(the Debt Rate). Such interest shall be payable, to the extent accrued,
on July 15, 1976, and interest accrued on and after July 15, 1976, shall
be paid on each Payment Date thereafter. The 48 installments of princi-
pal payable on each Payment Date shall be calculated so that the aggre-
gate of the principal and interest payable on each Payment Date shall be
substantially equal, and such 48 installments of principal will completely
amortize the Conditional Sale Indebtedness. The Vendee will furnish to
the Vendor and the Lessee promptly after each Closing Date a schedule, 1in
such number of counterparts as shall be requested by the Vendor, showing
the respective amounts of principal and interest payable on each Payment
Date.

Interest under this Agreement shall be determined on the basis of a
365-day year or 366-day year, as the case may be, and actual days elapsed.

The Vendee will pay, to the extent legally enforceable, interest
upon all amounts remaining unpaid after the same shall have become due
and payable pursuant to the terms hereof at a rate equal to the lower of
12% per annum or the highest rate permitted by law (hereinafter called
the Overdue Rate). '

All payments provided for in this Agreement shall be made in such
coin or currency of the United States of America as at the time of pay-
ment shall be legal tender for the payment of public and private debts.
Except as provided in Article 7 hereof, the Vendee shall not have the
privilege of prepaying any portion of the Conditional Sale Indebtedness
prior to the date it becomes due.

The obligation of the Vendee to pay to the Vendor the amount re-
quired to be paid pursuant to subparagraph (a) of the third paragraph of
this Article 4 with respect to any Group shall be subject to the receipt
by the Vendee of the documents required to be furnished by the Builder
pursuant to Section 4 of the Assignment in respect of such Group.

Notwithstanding any other provision of this Agreement (including,
but not limited to, any provision of Articles 15 and 16 hereof), it is
understood and agreed by the Vendor that the liability of the Vendee or
any assignee of the Vendee for all payments to be made by it under and
pursuant to this Agreement, including any liability arising out of or in
connection with the performance of its obligations hereunder and exclud-
ing only the obligations set forth in the proviso in the third paragraph
of Article 12 hereof and the payments to be made pursuant to subpara-
graph (a) of the third paragraph of this Article, shall not exceed an



amount equal to, and shall be payable only out of, the "income and pro-
ceeds from the Equipment'. As used herein the term "income and proceeds
from the Equipment'" shall mean (i) if one of the events of default speci-
fied in Article 15 hereof shall have occurred and a Declaration of De-
fault, as defined in Article 15 hereof, shall have been declared, and

while it shall be continuing, so much of the following amounts as are
indefeasibly received by the Vendee or any assignee of the Vendee at any
time after any such event and during the continuance thereof: (a) all
amounts of rental and amounts in respect of Casualty Occurrences (as de-
fined in Article 7 hereof) paid for or with respect to the Equipment
pursuant to the Lease and any and all other payments received under Sec-
tion 10 or any other provision of the Lease and (b) any and all payments
and proceeds received for or with respect to the Equipment as the result

of the sale, lease or other disposition thereof, after deducting all costs
and expenses of such sale, lease or other disposition, and (ii) at any
other time only that portion of the amounts referred to in the foregoing
clauses (a) and (b) as are indefeasibly received by the Vendee or any
assignee of the Vendee and as shall equal the portion of the Conditional
Sale Indebtedness (including prepayments thereof required in respect of
Casualty Occurrences) and/or interest thereon due and payable on the date
such amounts are required to be paid pursuant to the Lease or as shall
equal any other payments then due and payable under this Agreement; it
being understood that "income and proceeds from the Equipment'" shall in

no event include amounts referred to in the foregoing clauses (a) and (b)
received by the Vendee or any assignee of the Vendee prior to the existence
of such an event of default which exceed the amounts required to discharge
that portion of the Conditional Sale Indebtedness (including prepayments
thereof required in respect of Casualty Occurrences) and/or interest there-
on due and payable on the date on which amounts with respect thereto re-
ceived by the Vendee or any assignee of the Vendee are required to be paid
to it pursuant to the Lease or which exceed any other payments due and pay-
able under this Agreement at the time such amounts are payable under the
Lease. Notwithstanding anything to the contrary contained in Article 15
and 16 hereof, the Vendor agrees that in the event it shall obtain a judg-
ment against the Vendee for an amount in excess of the amounts payable by
the Vendee pursuant to the limitations set forth in this paragraph, it will
limit its execution of such judgment to amounts payable pursuant to the
limitations set forth in this paragraph. Nothing contained herein limit=
ing the liability of the Vendee shall derogate from the right of the Vendor
to proceed against the Equipment for the full unpaid Purchase Price of

the Equipment and interest thereon and all other payments and obligations
hereunder or the right of the Vendor to exercise all rights of the Lessor
under the Lease pursuant to the terms of the Lease Assignment.



ARTICLE 5 Security Interest in the Equipment. The Vendor shall
and hereby does retain a security interest in the Equipment until the
Vendee shall have made all its payments under this Agreement and shall
have kept and performed all its agreements herein contained, notwith-
standing any provision of this Agreement limiting the liability of the
Vendee and notwithstanding the delivery of the Equipment to and the pos-
session and use thereof by the Vendee and the Lessee as provided in this
Agreement and the Lease. Any and all additions to the Equipment and any
and all replacements of parts of the Equipment and additions thereto,
except as are readily removable without causing material damage thereto,
shall constitute accessions to the Equipment and shall be subject to
all the terms and conditions of this Agreement and included in the term
Equipment as used in this Agreement.

Except as otherwise specifically provided in Article 7 hereof, when
and only when the Vendor shall have been paid the full indebtedness in
respect of the Purchase Price of the Equipment, together with interest
and all other payments as herein provided, absolute right to the posses-
sion of, title to and property in the Equipment shall pass to and vest
in the Vendee without further transfer or action on the part of the Ven-
dor. However, the Vendor, .if so requested by the Vendee at that time,
will (a) execute a bill or bills of sale for the Equipment releasing its
security interest therein to the Vendee or upon its order, free of all
liens, security interests and other encumbrances created or retained
hereby and deliver such bill or bills of sale to the Vendee at its ad-
dress referred to in Article 20 hereof, (b) execute and deliver at the
same place, for filing, recording or depositing in all necessary public
offices, such instrument or instruments in writing as may be necessary
or appropriate in order then to make clear upon the public records the
title of the Vendee to the Equipment and (c) to pay to the Vendee any
money paid to the Vendor pursuant to Article 7 hereof and not thereto-
fore applied as therein provided. The Vendee hereby waives and releases
any and all rights, existing or that may be acquired, in or to the pay-
ment of any penalty, forfeit or damages for failure to execute and de-
liver such bill or bills of sale or instrument or instruments or to file
any certificate of payment in compliance with any law or statute requiring
the filing of the same, except for failure to execute and deliver such
bill or bills of sale or instrument or instruments or to file such certi-
ficate within a reasonable time after written demand by the Vendee.

ARTICLE 6. Taxes. All payments to be made by the Vendee here-
under will be free of expense to the Vendor for collection or other
charges and will be free of expense to the Vendor with respect to the
amount of any local, state, federal or foreign taxes (other than taxes
measured by net income imposed by the United States, the State of Wash-
ington or any local taxing authority of the State of Washington, excess
profits taxes and similar Laxes) or license fees, assessments, dutlies,
withholdings, fines, penalties, interest or other governmental charuges
‘hereafter levied or imposed upon or in connection with or measured by




this Agreement or any sale, rental, use, payment, shipment,. delivery or
transfer of title under the terms hereof (all such expenses, taxes, li-
cense fees, assessments, fines, penalties and other governmental charges
being hereinafter called impositions), all of which such impositions the
Vendee assumes and agrees to pay on demand (and does hereby agree to in-
demnify and hold the Vendor harmless from and against) in addition to the
Purchase Price of the Equipment. The Vendee will also pay promptly all
impositions which may be imposed upon the Equipment delivered to it or
for the use or operation thereof or upon the earnings arising therefrom
(except as provided above) or upon the Vendor solely by reason of its
ownership thereof (except as provided above) and will keep at all times
all and every part of the Equipment free and clear of all impositions
which might in any way affect the security interest of the Vendor or re-
sult in a lien upon any part of the Equipment; provided, however, that
the Vendee shall be under no obligation to pay any impositions of any
kind so long as it is contesting in good faith and by appropriate legal
or administrative proceedings such impositions and the nonpayment thereof
does not, in the reasonable opinion of the Vendor, adversely affect the
security interest or property or rights of the Vendor in or to the Equip-
ment or otherwise under this Agreement. If any impositions shall have
been charged or levied against the Vendor directly and paid by the Vendor,
Vendee shall pay the Vendor an amount which, after taking into account
all taxes required to be paid by the Vendor in respect of the receipt
thereof under the laws of the United States, a state or local government
taxing authority, or a foreign government (after giving credit for any
savings in respect of any such taxes by reason of deductiouns, credits or
allowances in respect of the payment of the expenses indemnified against,
and of any other such taxes), shall be equal to the amount of such payment.
The sum payable pursuant to this Paragraph shall be payable thirty (30)
days after Vendor delivers to Vendee reasonable written verification to
Vendee that indemnity is due Vendor pursuant to this Paragraph including
without limitation, a statement describing in reasonable detail the cir-
cumstances requiring indemnification hereunder, and setting forth in
reasonable detail the computation of the amount thereof; provided, how-
ever, that the Vendee shall not be obligated to reimburse the Vendor for
any impositions so paid unless the Vendor shall have been legally liable
with respect thereto (as evidenced by an opinion of counsel for the Ven-—
dor) or unless the Vendee shall have approved in writing the payment
thereof.

ARTICLE 7. Maintenance; Casualty Occurrences. The Vendee shall,
at its own cost and expense, maintain, repair, and service each unit of
the Equipment and keep each unit of Equipment in as good operating order,
repair and condition as when delivered to the Vendee, ordinary wear and
tear excepted.

In the event that any unit of the Equipment shall be or become worn
out, lost, stolen, destroyed, or, in the opinion of the Vendee or the



Lessee, irreparably damaged, from any cause whatsoever, or taken or re-
quisitioned by condemnation or otherwise (such occurrences being herein
called Casualty Occurrences), the Vendee shall promptly, but in no event
later than five days after it shall have determined that such unit has
suffered a Casualty Occurrence, cause the Vendor to be fully informed in
regard thereto. On the next succeeding date for the payment of interest

on the Conditional Sale Indebtedness (hereinafter called a Casualty Pay-
ment Date), the Vendee shall pay to the Vendor a sum equal to the Casualty
Value (as hereinafter defined in this Article) of such unit suffering a
Casualty Occurrence as of the date of such payment and shall file, or cause
to be filed, with the Vendor a certificate setting forth the Casualty Value
of such unit. Any money paid to the Vendor pursuant to this paragraph shall
be applied (after the payment of the interest and principal due on such
date) to prepay without penalty or premium, ratably in accordance with the
unpaid principal of each installment, the Conditional Sale Indebtedness and
the Vendee will promptly furnish to the Vendor and the Lessee a revised
schedule of payments of principal and interest thereafter to be made, in
such number of counterparts as the Assignee may request.

Upon payment by the Vendee to the Vendor of the Casualty Value of any
unit of the Equipment having suffered a Casualty Occurrence, absolute right
to the possession of, title to and property in such unit shall pass to and
vest in the Vendee, without further transfer or action on the part of the
Vendor, except that the Vendor, 1f requested by the Vendee, will execute
and deliver to the Vendee, at the expense of the Vendee, an appropriate in-
strument confirming such passage to the Vendee of all Vendor's right, title
and interest, and the relzase of the Vendor's security interes®, in such
unit, in recordable form, in order that the Vendee may make clear upon the
public records the title of the Vendee to such unit.

The Casualty Value of each unit of Equipment suffering a Casualty
Occurrence shall be deemed to be that portion of the original Purchase
Price thereof remaining unpaid on the Casualty Payment Date (without giv-
ing effect to any prepayment or prepayments theretofore made under this
Article with respect to any other unit), plus interest accrued thereon
but unpaid as of such Casualty Payment Date. For the purpose of this
paragraph, each payment of the Purchase Price in respect of Equipment
made pursuant to Article 4 hereof shall be deemed to be a payment on each
unit of the Equipment in like proportion as the original Purchase Price of
such unit bears to the aggregate original Purchase Price of the Equipment.

If the Vendor shall receive any insurance proceeds or condemnation
payments in respect of such units suffering a Casualty Occurrence, the Ven-
dor shall, subject to the Vendor having received payment of the Casualty
Value hereunder, pay such insurance proceeds or condemnation payments to
the Vendee. All insurance proceeds or condemnation payments received by
the Vendor in respect of any unit or units of Equipment not suffering a
Casualty Occurrence shall be paid to the Vendee upon proof satisfactory to
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the Vendor that any damage to such unit in respect of which such proceeds
were paid has been fully repaired. '

ARTICLE 8. Reports and Inspections. On or before March 31, in each
year, commencing with the year 1977, the Vendee shall cause to be furnished
to the Vendor an accurate statement (a) setting forth as of the preceding
December 31 the amount, description and numbers of all units of the Equip-
ment then subject to this Agreement, the amount, description and numbers
of all units of the Equipment that have suffered a Casualty Occurrence
during the preceding calendar year or are then undergoing repairs (other
than running repairs) or are then withdrawn from use pending such repairs
(other than running repairs) and setting forth such other information re-
garding the condition and state of repair of the Equipment as the Vendor
may reasonably request and (b) stating that, in the case of all Equipment
repaired or repainted during the period covered by such statement, the
numbers and markings required by Article 9 hereof have been preserved or
replaced. The Vendor shall have the right, by its agents, to inspect the
Equipment and the Lessee's records with respect thereto at such reasonable
times as the Vendor may request during the term of this Agreement,

ARTICLE 9. Marking of Equipment. The Vendee will cause each unit
of the Equipment to be kept numbered with the road number of the Lessee
or the appropriate sublessee of the Lessee, as the case may be, as set
forth in Annex B hereto, or, in the case of Equipment not there listed,
such road number as shall be set forth in any amendment or supplement here-
to extending this Agreement to cover such Fquipment, and will keep and main-
tain, plainly, distinctly, permanently an conspicuously marked on each side
of each unit, in letters not less than one-half inch in height, the words
"Ownership subject to a Security Agreement filed under the Interstate Com-
merce Act, Section 20c", "Owned by a Bank or Trust Company under a Security
Agreement Filed under the Interstate Commerce Act, Section 20c" or other
appropriate words designated by the Vendor, with appropriate changes there-
of and additions thereto as from time to time may be required by law in
order to protect the Vendor's interest in the Equipment aund its rights
under this Agreement. The Vendee will not permit any such unit to be placed
in operation or exercise any control or dominion over the same until such
markings shall have been made thereon and will replace or will cause to
be replaced promptly any such markings which may be removed, defaced or
destroyed. The Vendee will not permit the identifying number of any unit
of the Equipment to be changed except in accordance with a statement of
new number or numbers to be substituted therefor, which statement previously
shall have been filed with the Vendor and filed, recorded and deposited
by the Vendee in all public offices where this Agreement shall have been
filed, recorded and deposited. ‘

Except as provided in the immediately preceding paragraph, the Vendee
will not allow the name of any person, association or corporation to be
‘placed on any unit of the Equipment as a designation that might be inter-
preted as a claim of ownership; provided, however, that the Equipment wmay
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be lettered with the names or initials or other insignia customarily used
by the Lessee, or its affiliates or sublessees on railroad equipment of
the same or similar type.

ARTICLE 10, Compliance with Laws and Rules. During the term of this
Agreement, the Vendee will comply, and will cause every lessee or user
of the Equipment to comply, in all respects (including, without limitation,
w1th respect to the use, maintenance and operation of the EqulpmenL) with
“all laws of the jurisdictioms in which it or such lessee or user's opera-
tions involving the Equipment may extend, with the interchange rules of
the Association of American Railroads and with all lawful rules of the
Department of Transportation, the Interstate Commerce Commission and any
other legislative, executive, administrative or judicial body exercising
any power or jurisdiction over the Equipment, to the extent that such laws
and rules affect the title, operation or use of the Equipment, and in the
event that such laws or rules require any alteration, replacement or modi-
fication of or to any part on any unit of the Equipment, the Vendee will
conform therewith at its own expense; provided, however, that Lthe Vendee
or the Lessee may, in good faith, contest the validity or application of
any such law or rule in any reasonable manner which does not, in the opinion
of the Vendor, adversely affect the property or rights of the Vendor under
this Agreement. '

ARTICLE 11. Possession and Use. The Vendee, so long as an event of
default shall not have occurred and be continuing under this Agreement,
shall be entitled, from and after delivery of the Equipment by the Builder
to the Vendee, to the possession of the Equipment and the use Shereof, but
only upon and subject to all the terms and conditions of this Agreement.

The parties hereto acknowledge  that the Vendee simultaneously is leas-
ing the Equipment to the Lessee as provided in the Lease, and, subject to
the Lessee's right of quiet enjoyment set forth in the first sentence of
the second paragraph of section 12 of the Lease, the rights of the Lessee
and its permitted assigns and sublessees under the Lease shall be subordi-
nated and junior in rank to the rights, and shall be subject to the remed-
ies, of the Vendor under this Agreement. The Lease shall not be amended or
terminated (except in accordance with its terms) without the prior written
consent of the Vendor. ) .

ARTICLE 12, Prohibition Against Liens. The Vendee will pay or dis-
charge any and all sums claimed by any party from, through or under the
Vendee or its successors or assigns including without limitation claims
for taxes, assessments or governmental charges or levies, which, if unpaid,
might become a lien, charge, security interest, or other encumbrance on or
with respect to the Equipment, or any unit thereof, or the Vendee's inte-
‘rests in the Lease and the payments to be made thereunder equal or superior
to the Vendor's security interest therein, and will promptly discharge any
such lien, charge, securily interest, or olher encumbrance which ariscs,
but shall not be required to pay or discharge any such claim so long as
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the validity thereof shall be contested in good faith and by appropriate
legal or administrative proceedings in any reasonable manner and the non-
payment thereof does not, in the opinion of the Vendor, adversely affect
the security interest of the Vendor in or to the Equipment or otherwise
under this Agreement. Any amounts paid by the Vendor in discharge of
liens, charges or security interests upon the Equipment shall be secured
by and under this Agreement.

This covenant will not be deemed breached by reason of liens for
taxes, assessments or governmental charges or levies, in each case not
due and delinquent, or undetermined or inchoate materialmen's, mechanics’,
workmen's, repairmen's or other like liens arising in the ordinary course
of business and, in each case, not delinquent.

The foregoing provisions of this Article 12 shall be subject to the
limitations set forth in the last paragraph of Article 4 hereof and the
provisions of Article 21 hereof; provided, however, that the Vendee will
pay or discharge any and all claims, liens, charges, security interests,
or other encumbrances claimed by any party from, through or under the
Vendee or its successors or assigns, not arising out of the transactions
contemplated hereby (but including tax liens arising out of the receipt
of the income and proceeds from the Equipment), equal or superior to the
Vendor's security interest therein, which becomes, or which the Vendee in
good faith reasonably believes would become, a lien, charge, security
interest, or other encumbrance on or with respect to the Equipment, or any
unit thereof, or the Vendee's interest in the Lease and the payments tc be
made thereunder, but the Vendee shall not be required to pay or discharge
any such claim so long as the validity thereof shall be contested in good
faith and by appropriate legal or administrative proceedings in any rea-
sonable manner and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the security interest of the Vendor in or to the
Equipment or otherwise under this Agreement or in and to the Lease and the
payments to be made thereunder.

ARTICLE 13. Indemnities and Warranties. The Vendee agrees to in-
demnify, protect and hold harmless the Vendor from and against all losses,
damages, injuries, liabilities, claims and demands whatsoever, regardless
of the cause thereof, and expenses in connection therewith, including but
not limited to counsel fees and expenses, penalties and interest, arising
out of or as the result of the entering into or the performance of this
Agreement, the retention by the Vendor of title to or a security interest
in the Equipment, the ordering, acquisition, use, operation, condition,
purchase, delivery, rejection, storage or return of any of the Equipment,
any accident, in connection with the operation, use, condition, possession,
storage or return of any of the Equipment resulting in damage to property
or injury or death to any person during the period when title thercto re-
mains in the Vendor or the transfer of title to the Equipment by the Vendor
pursuant to any of the provisions of this Agreement, except however, in
the case of the Builder, any losses, damages, injuries, liabiiities, claims
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and demands whatsoever arising out of any tort, breach of warranty or
failure to perform any covenant hereunder by the Builder. The covenant

of indemnity shall. continue in full force and effect notwithstanding the
full payment of the indebtedness in respect of the Purchase Price of, and
the release of the security interest in, the Equipment, as provided in
Article 5 hereof, or the termination of this Agreement in any manner what-
soever.

The Vendee will bear the responsibility for and risk of, and shall
not be released from its obligations hereunder in the event of, any damage
to or the destruction or loss of any unit of or all of the Equipment.

The Builder represents and warrants to the Vendee that, at the time
of delivery and acceptance of each unit of the Equipment under this Agree-
ment, the Vendee will have good and marketable title to such unit, free
and clear of all claims, liens, security interests and other encumbrances
of any nature except only the rights of the Vendor under this Agreement
and the rights of the Lessee under the Lease.

The agreement of the parties relating to the Builder's warranty of
material and workmanship and the agreement of the parties relating to patent
indemnification are set forth in Items 3 and 4 of Annex A hereto.

ARTICLE 14, Assignments. The Vendee will not (a) except as provided
in Article 11 hereof and section 12 of the Lease, transfer the righl Lo pos-
session of any unit of the Equipment or (b) sell, assign, transfer or other-
wise dispose of its rights under this Agreement unless such sale, assign-
‘ment, transfer or disposition (i) is made expressly subject in all respects
to the rights and remedies of the Vendor hereunder (including, without
limitation, rights and remedies against the Vendee, the Lessee, and the
Guarantor) and (ii) is made to a bank or trust company, with a capital and
surplus of not less than $50,000,000 that is a member of the Federal Deposit
Insurance Corporation, and such bank or trust company expressly assumes, in
writing, in form satisfactory to the Vendor, all of the obligations of the
"Vendee hereunder.

All or any of the rights, benefits and advantages of the Vendor under
this Agreement, including the right to receive the payments herein pro-
vided to be made by the Vendee, may be assigned by the Vendor and reas-
signed by any assignee at any time or from time to time. No such assign-
ment shall subject any assignee to, or relieve the Builder from, any of
the obligations of the Builder to construct and deliver the Equipment in
accordance herewith or to respond to its warranties and indemnities re-
ferred to in Article 13 hereof, or relieve the Vendee of its respective
obligations to the Builder contained in Articles 2, 3, 4, 6 and 13 herecof,
Annex A hereto and this Article 14, or any olher obligation which, accord-
ing to its terms or context, is intended to survive an assigoment,
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Upon any such® assignment, either the assignor or the assignee shall
give writlen notice to the Vendee and the Lessee, Logether wilh a counter-
part or copy of such assignment, stating the identity and post office ad-
dress of the assignee, and such assignee shall, by virtue of such assign-
ment, acquire all the assignor's right, title and interest in and to the
Equipment and this Agreement, or in and to a portion thereof, as the case
may be, subject only to such reservations as may be contained in such
assignment. From and after the receipt by the Vendee of the notification
of any such assignment, all payments thereafter to be made by the Vendee
under this Agreement shall, to the extent so assigned, be made to the as-
signee in such manner as it may direct. '

The Vendee recognizes that this Agreement will be assigned to the
Assignee. The Vendee expressly represents, for the purpose of assurance
to the Assignee and any other person, firm or corporation considering the
acquisition of this Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acquisition, that the
rights of the Assignee to the entire unpaid indebtedness in respect of
the Purchase Price of the Equipment or such part thereof as may be as~
signed together with interest thereon, as well as any other rights here-
under which may be so assigned, shall not be subject Lo any defense, set-
off, counterclaim or recoupment whatsoever arising out of any breach of
any obligation of the Builder with respect to the Equipment or the wmanu-~
facture, construction, delivery or warranty thereof, or with respect to
any indemnity herein contained, nor subject to any defense, setoff,
counterclaim or recoupment whatsoever arising by reason of any other
indebtedness or liability al any time owing to the Vendee or the Lessee
by the Builder. Any and all such obligations, howsoever arising, shall
be and remain enforceable by the Vendee or the Lessee, as the case may
be, against and only against the Builder.

ARTICLE 15. Defaults, In the event that any one or more of the
following events of default shall occur and be continuing, to wit:

(a) the Vendee shall fail to pay in full any sum payable by
the Vendee when payment thereof shall be due hereunder (irrespective of
the provisions of Article 4 or 21 hereof or any other provision of this
Agreement limiting the liability of the Vendee) and such default shall
continue for ten business days after the date such payment is due and
payable; or

(b) the Vendee (irrespective of the provisions of Article 4
or 21 hereof or any other provision of this Agreement limiting the lia-
bility of the Vendee) or the Lessee shall, for more than 30 days after
the Vendor shall have demanded in writing performance thereof, fail or
refuse to comply wilth any other covenant, agreemenl, Lerm or provision
of this Agreement, or of any agreement entered into concurrently here-
with relating Lo the financing of the Equipment, on its part Lo be kept
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and performed or to make provision satisfactory to the Vendor for. such
compliance; or

(¢) any proceeding shall be commenced by or against the
Vendee, the Lessee or the Guarantor for any relief which includes, or
might result in, any modification of the obligations of the Vendee here-
under or of the Lessee under the Lease and the Consent or the Guarantor
under the Guaranty Agreement under any bankruptcy or insolvency laws,
or laws relating to the relief of debtors, readjustment of indebtedness,
reorganizations, arrangements, compositions or extensions (other than a
law which does not permit any readjustment of such obligations), and,
unless such proceeding shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but then only so long as such stay shall
continue in force or such ineffectiveness shall continue), all the obli-
gations of the Vendee under this Agreement, of the Lessee under the Lease
and the Consent or of the Guarantor under the Guaranty Agreement shall not
have been and shall not continue to have been duly assumed in writing,
pursuant to a court order or decree, by a trustee or trustees or receiver
or receivers appointed (whether or not subject to ratification) for the
Vendee, the Lessee, or the Guarantor as the case may be, or for their
respective property in connection with any such proceeding in such man-
ner that such obligations shall have the same status as obligations in-
curred by such trustee or trustees or receiver or receivers, within 30
days after such appointment, if any, or 60 days after such proceeding
shall have been commenced, whichever shall be earlier; or

(d) the Vendee shall make or permit any unauthorized assign-—
ment or transfer of this Agreement or any interest herein or any unau-
thorized transfer of the right to possession of any unit of the Equip-
ment; or

(e) an Event of Default shall have occurred under the Lease;
or

(f) the Guaranty Agreement shall for any reason cease to be in
full force and effect, unless consented to by the Vendor;

then at any time after the occurrence of such an event of default the Ven-
dor shall, upon written notice to the Vendee and the Lessee and upon compli-
ance with any legal requirements then in force and applicable to such ac-
tion by the Vendor, but subject to the Lessee's right of quiet enjoyment

set forth in the first sentence of the second paragraph of section 12 of

the Lease, (1) cause the Lease immediately upon such notice to terminate
(and the Vendee acknowledges the right of the Vendor to terminate the Lease),
but without affecting the indemnities which by the provisions of the Lease
survive its termination and/or (ii) declare (hereinafter called a Declara-
tion of Default) the entire unpaid Conditional Sale Indebtedness, together
with the interest thereon then accrued and unpaid, immediatelv due and pay-
able, without further demand, and thereafter the aggregate of the unpaid
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balance of such indebtedness and interest shall bear interest from the date
of such Declaration of Default at the Overdue Rate or (i1i1) waive said event
of default. Upon a Declaration of Default, subject to Article 4 hereof, the
Vendor shall be entitled to recover judgment for the entire unpaid balance
of the Conditional Sale Indebtedness so payable, with interest as aforesaid,
and to collect such judgment out of any property of the Vendee, subject to
the provisions of Articles 4 and 21 hereof, wherever situated. 7The Vendee
shall promptly notify the Vendor of any event of which the Vendee has actual
knowledge which constitutes, or with the giving of notice and/or lapse of
time could constitute, an event of default under this Agreement.

The Vendor may, at its election, waive any such event of default and
its consequences and rescind and annul any Declaration of Default or no-
tice of termination of the Lease by notice to the Vendee and the Lessee
in writing to that effect, and thereupon the respective rights of the par-
ties shall be as they would have been if no such event of default had
occurred and no Declaration of Default or notice of termination of the
Lease had been made or given. Notwithstanding the provisions of this para-
graph, it is expressly understood and agreed by the Vendee that time 1is
of the essence of this Agreement and that no such waiver, rescission or
annulment shall extend to or affect any other or subsequent default or
impair any rights or remedies consequent thereon.

ARTICLE 16. Remedies. At any time during the continuance of a
Declaration of Default, the Vendor may, and upon such further notice, if
any, as may be required for compliance with any mandatcry legal reguire-
ments then in force and applicable to the action to be taken b the Vendor,
but subject to the Lessee's right of quiet enjoyment set forth in the
first sentence of the second paragraph of section 12 of the Lease, take
or cause to be taken, by its agent or agents, immediate possession of the
Equipment, or one or more of the units thereof, without liability to re-
turn to the Vendee any sums theretofore paid and free from all claims
whatsoever, except as hereinafter in this Article 16 expressly provided,
and may remove the same from possession and use of the Vendee or any other
person and for such purpose may enter upon the premises of the Vendee or
any other premises where the Equipment may be located and may use and em-—
ploy in connection with such removal any supplies, services and aids and
any available trackage and other facilities or means of the Vendee, sub-
ject to all mandatory requirements of due process of law.

In case the Vendor shall demand possession of the Equipment pursuant
to this Agreement and shall designate a reasonable point or points for the
delivery of the Equipment to the Vendor, the Vendee shall, at its own ex-
pense and risk:

(a) forthwith and in the usual manner (including but not by
way of limitation, causing prompt telegraphic and written notice to be
given to the Association of American Railroads and all railroads to

17



which any unit or units of the Equipment have been interchanged Lo re-
turn the unit or units so interchanged) cause the Equipment to be placed
upon such storage tracks as the Vendor reasonably may designate;

(b) permit the Vendor to store the Equipment on such Lracks at
the risk of the Vendee without charge for rent or storage until the Equip-
ment has been sold, leased or otherwise disposed of by the Vendor; and

(¢) cause the Equipment to be transported to any reasonable
place on such lines of railroad as the Vendor may designate or Lo any con-
necting carrier for shipment, all as directed by the Vendor.

During any storage period, the Vendee will, at its own cost and expense,
insure, maintain and keep each such unit in good order and repair and
will permit the inspection of the Equipment by the Vendor, the Vendor's
‘representatives and prospective purchasers, lessees and users. This
agreement to deliver the Equipment and furnish facilities as herein-
before provided is of the essence of Lhe agreement between the parties,
and, upon application to any court of equity having jurisdiction in

the premises, the Vendor shall be entitled to a decree against the Ven-—
dee requiring specific performance hereof. The Vendee hereby expressly
waives any kind and all claims against the Vendor and its agent or
‘agents for damages of whatever nature in connection with any retaking
of any unit of the Equipment in any reasonable manner.

At any time during the continuance of a Declaration of Default, the
Vendor (after relaking possession of the Equipment as hereinbefore in
this Article 16 provided) may, at its election and upon such notice as
'is hereinafter set forth, retain the Equipment in satisfaction of the
entire Conditional Sale Indebtedness and make such disposition thereof
as the Vendor shall deem fit. Written notice of the Vendor's election
to retain the Equipment shall be given to the Vendee and the Lessee by
telegram or registered mail, addressed as provided in Article 20 hereof,
and to any other persons to whom the law may require notice, within 30
days after such Declaration of Default. In the event that the Vendor
should elect to retain the Equipment and no objection is made thereto
within the 30-day period described in the second proviso below, all the
Vendee's rights in the Equipment shall thereupon terminate and all pay-
ments made by the Vendee or for its account may be retained by the
Vendor as compensation for the use of the Equipment; provided, however,
that if the Vendee, before the expiration of the 30~day period described
in the proviso below, should pay or cause to be paid to the Vendor tLhe
total unpaid balance of the Conditional Sale Indebtedness, together with
interest thereon accrued and unpaid and all other payments due under this
Agreement, then in such event absolute right to the possession of, Litle
to and property in the Equipment shall pass to and vest in the Vendee;
provided, further, that if Lhe Vendee, the Lessee or any olher persons
notified under the terms of this paragraph object in writing to the
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Vendor within 30 days from the receipt of notice of the Vendor's elec-
tion to retain the Equipment, then the Vendor may not so retain the
Equipment, but shall sell, lease or otherwise dispose of it or continue
to hold it pending sale, lease or other disposition as hereinafter pro-
vided or as may otherwise be permitted by law. If the Vendor shall not
have given notice to relain as hereinabove provided or notice of inten-
tion to dispose of the Equipment in any other manner, it shall be deemed
to have elected to sell the Equipment in accordance with the provisions
of this Article 16, )

At any time during the continuance of a Declaration of Default, the
Vendor, with or without retaking possession thereof, at its election and
upon reasonable notice to the Vendee, the Lessee and any other persons to
whom the law may require notice of the time and place, may sell the Equip-—
ment, or one or more of the units thereof, free from any and all claims
of the Vendee, the Lessee or any other party claiming from, through or
under the Vendee or the Lessece, at law or in equity, at public or privale
sale and with or without advertisement as the Vendor may determine; pro-
vided, however, that if, prior to such sale and prior to the making of a
contract for such sale, the Vendee should tender full payment of Lhe total
unpaid balance of the Conditional Sale Indebtedness, together with inte-
rest thereon accrued and unpaid and all other payments due under this Agree-
ment as well as expenses of the Vendor in retaking possession of, removing,
storing, holding and preparing the Equipment for, and otherwise arranging
for, the sale and the Vendor's reasonable attorneys' fees, then upon re-
ceipt of such payment, expenses and fe=es by the Vendor, absolute right to
the possession of, title to and property in the Equipment shal® pass to
and vest in the Vendee. The proceeds of such sale or other disposition,
less the attorneys' fee and any other expenses incurred by the Vendor in
retaking possession of, removing, storing, holding, preparing for sale and
selling or otherwise disposing of the Equipment, shall be credited on the
amount due to the Vendor under the provisions of this Agreement.

Any sale hereunder may be held or conducted at Seattle, Washington,
at such time or times as the Vendor may specify (unless the Vendor shall
specify a different place or places, in which case the sale shall be
held at such place or places as the Vendor may specify), in one lot and
as an entirety or in separate lots and without the necessity of gather-
ing at the place of sale the property to be sold, and in general in such
manner as the Vendor may determine, so long as such sale shall be in a
commercially reasonable manner. The Vendor, the Vendee or the Lessee may
bid for and become the purchaser of the Equipment, or any unit thereof,
so offered for sale. The Vendee and the Lessee shall be given written
notice of such sale not less than ten days prior thereto, by telegram or
registered mail addressed as provided in Article 20 hercof. 1If such sale
shall be a privale sale (which shall be deemed to mean only a sale where
an advertisement for bids has not been published in a newspaper of general
circulation or a sale where less than L0 railroads have been solicited
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in writing to submit bids), it shall be subject to the rights of the Les-
see and the Vendee to purchase or provide a purchaser, within ten days
after notice of the proposed sale price, at the same price offered by the
intending purchaser or a better price. The Vendor may bid for and become
a purchaser of the Equipment, or any unit thereof, so offered for sale.

In the event that the Vendor shall be the purchaser of the Equipment, 1t
shall not be accountable to the Vendee or the Lessee (except to the extent
of surplus money received as hereinafter provided in this Article 16), and
in payment of the purchase price therefor the Vendor shall be entitled to
have credited on account hereof all or any part of sums due to the Vendor
hereunder. From and after the date of any such sale, the Vendee shall pay
to the Vendor an amount equal to the Overdue Rate on the Conditional Sale
Indebtedness with respect to such unit which shall not have been assembled,
as hereinabove provided, by the date of such sale for each day from the
date of such sale to the date of delivery to the purchaser at such sale.

Each and every power and remedy hereby specifically given to the
Vendor shall be in addition to every other power and remedy hereby
specifically given or now or hereafter existing at law or in equity,
and each and every power and remedy may be exercised from time to time
and simultaneously and as often and in such order as may be deemed ex-
pedient by the Vendor. All such powers and remedies shall be cumula-
tive, and the exercise of one shall not be deemed a waiver of the right
to exercise any other or others. No delay or omission of the Vendor
in the exercise of any such power or remedy and no renewal or extension
of any payaeats due hereunder shall impair any such power or remedy or
shall be construed to be a waiver of any default or an acquiescense
therein. Any extension of time for payment hereunder or other indul-
gence duly granted to the Vendee or the Lessee shall not otherwise
alter or affect the Vendor's rights or the Vendee's obligaticns here-
under. The Vendor's acceptance of any payment after it shall have
become due hereunder shall not be deemed to alter or affect the Vend-
ee's obligations or the Vendor's rights hereunder with respect to any
subsequent payments or default therein.

I1f, after applying all sums of money realized by the Vendor under
the remedies herein provided, there shall remain any amount due to it
under the provisions of this Agreement, the Vendee shall pay the amount
of such deficiency to the Vendor upon demand, together with interest
thereon to the date of payment at the Overdue Rate, and, if the Vendee
shall fail to pay such deficiency, the Vendor may bring suit therefor
and shall, subject to the limitations of the last paragraph of Article &
hereof, be euntitled to recover a judgment therefor against the Vendee.
1f, after applying as aforesaid all sums realized by the Vendor, there
shall remain a surplus in the possession of the Vendor, such surplus
shall be paid to the Vendee.

The Vendee will pay all reasonable expenses, Including atrtorneys'

fees, incurred by the Vendor In cuntorcing its remedies under e Loevas
of this Agreement. In the event that the Vendor shall bring any suit
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to enforce any of its rights hereunder and shall be entitled Lo judg-
ment, then in such suit (he Vendor may recover reasonable expenses, in-
cluding reasonable atlorneys' fees, and Lhe amount thereof shall be
included in such judgment.

The foregoing provisions of this Article 16 are subject in all re-
spects to all mandatory legal requirements at the time in force and ap-
plicable thereto.

ARTICLE 17, Applicable State Laws. Any provision of this Agree-
ment prohibited by any applicable law of any jurisdiction (which is not
overridden by applicable federal law) shall as to such jurisdiction be
ineffective, without modifying the remaining provisions of this Agree-
ment. Where, however, the conflicting provisions of any such applicable
law may be‘waivéd, they are hereby waived by the Vendee to the full ex-
tent permitted by law, it being the intention of the parties hereto that
this Agreement shall be deemed to be a conditional sale and enforced as
such,

Except as otherwise provided in this Agreement, the Vendee, to the
full extent permitted by law, hereby waives all statutory or other legal
requirements for any notice of any kind, notice of inlention to lake
possession of or to sell or lease the Equipment, or any one or more units
thereof, and any other requirements as to the time, place and terms of the
sale or lease thereof, any other requirements with respect to the enforce-
ment of the Vendor's rights under this Agreement and any and all rights
of redemption. ' v

ARTICLE 18, Recording. The Vendee will cause this Agreement, any
assiguments hereof and any amendments or éupplements hereto or thereto
to be filed and recorded as set forth in the first proviso of the first
paragraph of Article 3 hereof and the Vendee will from time to time do
and perform any other act and will execute, acknowledge, deliver, file,
register, deposit and record any and all further instruments required by
law or reasonably requested by the Vendor for the purpose of proper pro-
tection, to the satisfaction of counsel for the Vendor, of its interest
in the Equipment and its rights under this Agreement or for the purpose
of carrying out the intention of Lhis Agreement; and the Vendee will
promptly furnish to the Vendor certificates or other evidence of such
filing, registering, depositing and recording satisfactory to the Vendor.

ARTICLE 19. Article Headings; Effect and Modification of Agreement.
All article headings are inserted for convenience only and shall not af-
fect any construction or interpretalion of this Agreement,

Except for the Participation Agreement, this Agreement, including
the Annexes herelo, exclusively and completely states Lhe rights of the
Vendor and Lhe Vendee with respect Lo the Equipment and supersedes all
other agreements, oral or writlen, wilh respecl Lo Lhe Dguipment. o
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variation or modification of this Agreement and no waiver of any of its
provisions or conditions shall be valid unless in writing and signed by
duly authorized representatives of the Vendor and the Vendee.

ARTICLE 20. Notice. Any notice hereunder to any of the parties
designated below shall be deemed to be properly served if delivered or
mailed to it by first class mail, postage prepaid, at the following
addresses:

(a) to the Vendee, at 79 South Main Street, Salt Lake City,
Utah 84110, Attention: Trust Department, Corporate Division, with cop-
ies to the Beneficiary at 38200 West Ten Mile Road, Farmington Hills,
Michigan 48024, Attention: John C. Verdon and to ITEL Leasing Corpora-
tion, One Embarcadero Center, San Francisco, California 94111, Attention:
Contract Administration,

(b) to the Lessee, at Two Embarcadero Center, San Francisco,
California 94111, Attention: President,

(c) to the Builder, at the address specified in Item 1 of
Annex A hereto,

(d) to the Assignee at P. 0. Box 3586, Seattle-First National
Bank Building, Seattle, Washington 98124, Attention: SEAFIRST Leasing
Department, Contract Administration,

(e) to the Beneficiary, at the address specified in clause {(a)
above,

(f) to any assignee of the Vendor, or of the Vendee, at such
address as may have been furnished in writing to the Vendee, or the Vendor,
as the case may be, and to the Lessee, by such assignee,

or at such other address as may have been furnished in writing by such
party to the other parties to this Agreement.

ARTICLE 21. Immunities; Satisfaction of Undertakings. No recourse
shall be had in respect of any obligation due under this Agreement, or
referred to herein, against any incorporator, stockholder, director or
officer, as such, past, present or future, of the parties hereto, whether
by virtue of any constitutional provision, statute or rule of law, or by
enforcement of any assessment or penalty or otherwise, all such liability,
whether at common law, in equity, by any constitutional provision, statute
or otherwise, of such incorporators, stockholders, directors or officers,
as such, being forever released as a condition of and as counsideration
for the execution of this Agreement.

The obligations of the Vendee under the second paragraph of Article
16 and under Articles 3, b, 7 (other than the second and third sentences
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of the second paragraph thereof), 8, 9, 10, 12 (other than the proviso to
the last paragraph thereof), 13 and 18 hereof shall be deemed in all re-
spects satisfied by the Lessee's undertakings contained in the Lease.

The Vendee shall not have any responsibility for the Lessee's failure to
perform such obligations, but if the same shall not be performed they
shall constitute the basis for an event of default hereunder pursuant to
Article 15 hereof. No waiver or amendment of the Lessee's undertakings
under the Lease shall be effective unless joined in by the Vendor.

It is expressly understood and agreed by and between the parties
hereto, anything herein to the contrary notwithstanding, that each of and
all the representations, covenants, undertakings and agreements herein
made on the part of the Owner Trustee are made and intended not as per-
sonal representations, covenants, undertakings and agreements by First
Security Bank of Utah, N.A., for the purpose or with the intention of
binding said bank personally but are made and intended for the purpose of
binding the Trust Estate as such term is used in the Trust Agreement, and
this Agreement is executed and delivered by said bank not in its own right
but solely in the exercise of the powers expressly conferred on it as
trustee under the Trust Agreement; and except in the case of gross negli-
gence or wilful misconduct, -no personal liability or personal responsi-
bility is assumed by or shall at any time be asserted or enforceable
against said bank or the Owner on account.of this Agreement or on account
of any representations, covenants, undertakings or agreements of the Owner
Trustee either expressed or implied, all such personal liability, if any,
being expressly waived aund released by the other parties hereto. The
provisions of this paragraph shall inure to the benefit of any successor
trustee under the Trust Agreement.

ARTICLE 22. Law Governing. The terms of this Agreement and all
rights and obligations hereunder shall be governed by the laws of the
State of Washington; provided, however, that the parties shall be entitled
to all rights conferred by Section 20c of the Interstate Commerce Act and
such additional rights arising out of the filing, recording or deposit
hereof, if any, and of any assignment hereof as shall be conferred by the
laws of the several jurisdictions in which this Agreement or any assign-
ment hereof shall be filed, recorded or deposited.

ARTICLE 23. Execution. This Agreement may be executed in any
number of counterparts, such counterparts together constituting but one
and the same contract, but the counterpart delivered to the Assignee
pursuant to the Assignment shall be deemed the original and all other
counterparts shall be deemed duplicates thereof. Although for conveni-
ence this Agreement is dated as of the date first above written, the
actual date or dates of execution hereof by the parties hereto is or
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are, respectively, the date or dates stated in the acknowledgements
hereto annexed,

IN WITNESS WHEREOF, the parties hereto have executed or caused this
instrument to be executed all as of the date first above written.

FMC CORPORATION

. By
[Corporate Seal] Vice President

Attest:

Assistant Secretary

FIRST SECURITY BANK OF UTAH, N.A.,
not in its individual capacity but
solely as Trustee

[geall] Adthorized Officer

Attest:

Authorized Officer
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STATE OF ILLINOIS, )
88.
COUNTY OF COOK. )

On this day of , 1976, before me personally appeared
, to me personally known, who, being by me duly

sworn, says that he is Vice President of FMC CORPORATION that one of the
seals affixed to the foregoing instrument is the corporate seal of said
corporation, thal said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he acknowledged
that the execution of the foregoing instrument was the free act and deed
of said corporation. ‘ )

Notary Public in aund for the State
of Illinois residing at

My Commission expires

STATE OF UTAH, )
) ss.
COUNTY OF SALT LAKE. )

On this [07y/day of f1ﬁ4[ , 1976, before me personally appeared
(3R 9. Qii%fuﬁ, , to me personally known, who, being by me duly

sworn, says that he is an authorized officer of FIRST SECURITY BANK OF UTAH,
N.A., a national banking association, that one of the seals affixed to the
foregoing instrument is the seal of said association, that said instrument
was signed and sealed on behalf of said association by authority of its
Board of Directors and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said association.

Y 7
O T AL i o
Notary Public in and for the State
of Utah residing at Sgp.7 LAKE
Qounryy

My Commission expires [/»/%3779




Annex A
to

Conditional Sale Agreement

Item 1: FMC Corporation, a Delaware corporation, having an address at 4700
Northwest Front Avenue, Box 3616, Portland, Oregon 97208.

Item 2: The Equipment shall be settled for in not more Lhan one
Group of units of the Equipment delivered to and accepted by
the Vendee unless a greater number shall be agreed to by the
parties hereto.

Item 3: The Builder warrants that on the date of delivery the
Equipment will meet the specifications set forth, and except for
articles and materials specified by Vendee and not manufactured by
the Builder warrants the Equipment will be free from defects in
material and workmanship under normal use and service for one year
from the date of delivery. THE FOREGOING WARRANTY IS IN LIEU OF
ALL OTHER WARRANTIES, EXPRESSED OR IMPLIED INCLUDING THOSE OF
MERCHANTABILITY OR FITNESS FOR ANY PURPOSE NOT EXPRESSLY SET
FORTH HEREIN,

Any claim by Vendee with reference to the Equipment shall
be deemed waived unless submitted in writing to Builder within
ten (10) days from the date Vendee discovered, or by reason-
able inspection should have discovered, and claimed breach of
the foregoing warranty. Any cause of action for breach of the

foregoing warranty must be brought within one year from the
date the alleged breach occurs. The period of guarantee on a
spare part shall commence on the date the part is placed in
service by the Vendee and shall terminate one year thereafter.

Builder's liability shall be limited to repairing or re-
placing defective parts, or at Builder's option, to refunding
the purchase price of such products or parts. At Builder's
request Vendee will send, at Vendee's expense, any allegédly
defective parts to the plant which manufactured them. During
the effective period of the warranty set forth above, Builder
will not repair or replace any defective parts until it has

given Builder a reasonable opportunity to imspect them.

The Builder further agrees with the Vendee that neither
the inspection as provided in Section 2 of Lhe Agreement, nor
any examination, nor the acceptance of any Units of Lhe [Equip-
ment as provided in said Section 2 shall be deemed a waiver or
a modification by the Vendeo of any of its vipghts under this
Item 3,



Ttem 4:

Item 5:

Except to the extent the Builder is obligaled under this Agree-
ment to indemnify, protect and hold harmless each assignee of
any rights of the Builder under the Agreement, Lhe Vendee agrees
to indemnify, protect and hold harmless each such assignee from
and against any and all liabilities, claims, demands, cosls,
charges and expenses, including royalty payments and counsel
fees, in any manner imposed upon or accruing against each such
assignee because of the use in or aboul Lhe construclion or
operation of the Equipment, or any Unit thereof, of any design,
article or material which infringes or is claimed to infringe
on any patent or other right.

Builder shall defend any suit brought against Vendee on the
ground that use of the Equipment furnished hereunder, except for
articles, materials, and designs furnished or specified by Vendee,
infringes any United States Patent existing on the date of this
Agreement. Builder shall pay the amount of any judgment that may
be awarded against Vendee in any such suit provided that Vendee
shall have made all payments due under this Agreement and shall
(a) promptly deliver to Builder all infringement notices and
other papers received by or served upon Vendee, (b) permit Builder
to defend or compromise such suit as Builder deems advisable, and
(c) assist in every reasonable way in the conduct of the defense.

If a court of competent jurisdicticn from which no appeal can
be Laken shall enjoin Vendee from using the Equipment for the in-
tended purpose on the ground that use of the Equipment infringes
any United States Patent, or if Builder is otherwise satisfied
that use of the Equipment infringes any United States patent, at
its option, Builder may either (a) procure for Vendee a license to
continue using the Equipment, (b) modify the Equipment to make it
noninfringing without seriously impairing its performance, (c)
replace the Equipment with equipment that is substantially equi-
valent but noninfringing, or (d) repurchase the Equipment, in
which event Builder shall refund to Vendee the purchase price
less depreciation at the rate of 77 per year. The foregoing
sets forth Builder's entire liability to Vendee for patent in-
fringement based on the possession and use of the Equipment by
Vendee. Builder shall have no obligation arising out of any
patent infringement claims directed to a process or a method.

Vendee will defend and indemnify against any claims, cosls,
liabilities or expemses for or by reason of the infringement of
any United States Patent arising from the manufacture of any
equipment in accordance with specifications furnished by Vendee
or from the sale of such equipment.

The Maximum Purchase Price referred to in Article 4 of Lhe
Conditional Sale Agreement Lo which this Annex A s atiachod

is $4,650,000,



Item 6: The Maximum Conditional Sale Indebtedness referred to in Article
4 of the Conditional Sale Agreement Lo which this Annex A is
attached is $3,300,000,



Annex B

to

Conditional Sale Agreement

Lessee's Road

Estimated

Builder's Number Estimated Estimated Time and

Specifi- Builder's (Both Unit Total Place of
Type cations Plant Quantity Inclusive Base Price Base Price Delivery
50'XM FMC Speci- FMC Corpo-~ 150  MTW 4050 - $30,000 $4,500,000 May 1976;
Box~ fications ration, 4199* Tomahawk,
cars 17760, Marine and Wisconsin

dated Rail Equip-

February ment Divi-

1976 and sion,

Drawing Portland,

#401000010  Oregon
*

Road numbers of Marinette, Tomahawk & Western Railroad.



ANNEX C
TO

CONDITIONAL SALE AGREEMENT

LEASE OF RAILROAD EQUIPMENT

Dated as of March 15, 1976

between

SSI RAIL CORP.

and

FIRST SECURITY BANK OF UTAH, N.A.,
not in its individual capacity,
but solely as Trustee under a
Trust Agreement dated as of
the date hereof with
MICHIGAN NATIONAL BANK OF DETROIT




LEASE OF RAILROAD EQUIPMENT dated as of March 15,
1976, between SSI RAIL CORP., a Delaware corporation
(hereinafter called the Lessee), and FIRST SECURITY
BANK OF UTAH, N.A., not in its individual capacity
but solely as Trustee under a Trust Agreement dated
as of the date hereof (hereinafter called the Trust
Agreement) with MICHIGAN NATIONAL BANK OF DETROILT
(said Trust Company so acting hereinafter called the
Lessor; said bank being hereinafter called the Bene-
ficiary).

WHEREAS, the Lessor is entering into a conditional sale agree-
ment dated as of the date hereof with FMC Corporation a Delaware corpora-
tion (hereinafter called the Builder) (such agreement being herein after
called the Security Documentation), wherein the Builder has agreed to
manufacture, sell and deliver to the Lessor the units of railroad equip-
ment described in Schedule A hereto (hereinafter called the Equipment);

WHEREAS, the Builder is assigning its interests in the Secur-
ity Documentation pursuant to an Agreement and Assignment dated the date
hereof (herein after called the Assignment) to Seattle~First National
Bank (said bank being hereinafter together with its successors and assigns
called the Vendor) as Investor under a Participation Agreement dated as of
the date hereof (hereinafter called the Participation Agreement) with the
Lessee, the Lessor, and the Beneficiary; '

WHEREAS, the Lessee desires to lease such number of units of
the Equipment as are delivered and accepted and settled for under the
Security Documentation (hereinafter called the Units) at the rentals and
for the terms and upon the conditions hereinafter provided;

WHEREAS, ITEL Corporation (hereinafter called the Guarantor)
will guarantee Lessee's performance hereunder pursuant to a Guaranty Agree-—
ment dated as of the date hereof with the Vendor and the Lessor (herein-
after called the Guaranty Agreement);

NOW, THEREFORE, in consideration of the premises and of the
rentals to be paid and the covenants hereinafter mentioned to be kept
and performed by the Lessee, the Lessor hereby leases the Units to the
Lessee upon the following terms and conditions:

Section 1. Net Lease. This Lease is a net lease and the
Lessee shall not be entitled to any abatement of rent, reduction there-
of or setoff against rent, including, but not limited to, abatements,
reductions or setoffs due or alleged to be due by reason of any past,
present or future claims of the Lessee against the Lessor under this
Lease or under the Security Documentation, or against the Builder or the
Vendor or otherwise; nor, except as otherwise expressly provided herein,



shall this Lease terminate, or the respective obligations of the Lessor
or the Lessee be otherwise affected, by reason of any defect in or dam-
age to or loss of possession or loss of use or destruction of all or any
of the Units from whatsoever cause, any liens, encumbrances or rights of
others with respect to any of the Units, the prohibition of or other re-
striction against the Lessee's use of all or any of the Units, the inter-—
ference with such use by any person or entity, the invalidity or unenforce-
ability or lack of due authorization of this Lease, any insolvency of or
any bankruptcy, reorganization or similar proceeding against the Lessee,
or for any other cause whether similar or dissimilar to the foregoing,
any present or future law Lo the contrary notwithstanding, it being the
intention of the parties hereto that the rents and other amounts payable
by the Lessee hereunder shall continue to be payable in all events in the
manner and at the times herein provided unless the obligation to pay the
same shall be terminated pursuant to the express provisions of this Lease.
To the extent permitted by applicable law, the Lessee hereby waives any
and all rights which it may now have or:which at any time hereafter may
be conferred upon it, by statute or otherwise, to terminate, cancel, quit
or surrender the lease of any of the Units except in accordance with the
express terms hereof. FEach rental or other payment made by the Lessee
hereunder shall be final and the Lessee shall not seek to recover all or
any part of such payment from the Lessor for any reason whatsoever,

Section 2. Delivery and Acceptance of Units. The Lessor
hereby appoints the Lessee its agent for inspection and acceptance of the
Units pursuant to the Security Documentation. The Lessor will cause each
Unit to be delivered to the Lessee at the point or points within the
United States of America at which such Unit is delivered to the Lessor
under the Security Documentation. Upon such delivery, the Lessee will
cause an employee or agent of the Lessee to inspect the same, and if such
Unit is found to be acceptable, to accept delivery of such Unit and the
Lessee shall execute and deliver to the Lessor a certificate of acceptance
(hereinafter called the Certificate of Acceptance) in accordance with
the provisions of Article 3 of the Security Documentation, stating that
such Unit has been inspected and accepted on behalf of the Lessee and the
Lessor on the date of such Certificate of Acceptance and is marked in ac-
cordance with Section 5 hereof, whereupon, except as provided in the
next sentence hereof, such Unit shall be deemed to have been delivered to
and accepted by the Lessee and shall be subject thereafter to all the
terms and conditions of this Lease. The delivery, inspection and accep-
tance hereunder of any unit of Equipment excluded from the Security Docu-
mentation pursuant to the first paragraph of Article 4 thereof shall be
null and void and ineffective to subject such unit to this Lease,

Section 3. Rentals. The Lessee agrees Lo pay to the Lessor,
as rental for each Unit subject to this Lease, 61 counsecutive quarterly
payments payable on July 15, October 15, January 15, and April 15 of each
year commencing July 15, 1976, The rental payment payable on July 15, 1976,
shall be in an amount equal to .029785% of Lhe Purchase Price (as defined



in the Security Documentation) of each Unit then subject to this Lease for

each day elapsed from the date such Unit is settled for under the Security

Documentation to July 15, 1976. The next 60 rental payments shall each be

in an amount equal to 2.71784% of the Purchase Price of each Unit then sub-
ject to this Lease.

If any of the quarterly rental payment dates referred to above
is not a business day the quarterly rental payment otherwise payable on
such date shall be payable on the next succeeding business day. The term
"business day' as used herein means a calendar day, excluding Saturdays,
Sundays and any other day on which banking institutions in Seattle, Wash-
ington, San Francisco, California, or Salt Lake City, Utah, are authorized
or obligated to remain closed.

The Lessor hereby instructs the Lessee to make all the payments
provided for in this Lease, including, but not limited to, the payments
provided for in this Section 3 and in Section 7 hereof, at the principal
office of the Lessor, or if the Vendor shall give the Lessee notice of a
Declaration of Default, as defined in Article 15 of the Security Documen-—
tation and if any Conditional Sale Indebtedness is still outstanding, such
payments shall be made to the Vendor at the principal office of the
Vendor. The Lessee agrees to make each payment provided for herein as
contemplated by this paragraph in Federal or other funds immediately
available to the Vendor by 10:00 A.M., local San Francisco time, on the
date such payment is due.

Section 4. Term of Lease. The term of this Lease as to each
Unit shall begin on the date of delivery and acceptance of such Unit here~
under and, subject to the provisions of Sections 7, 10 and 13 hereof,
shall terminate on the date on which the final payment of rent in re-~
spect thereof is due pursuant to Section 3 hereof. The obligations of
the Lessee hereunder (including, but not limited to, the obligations under
Section 6, 7 9 and 14 hereof) shall survive the expiration of the term
of this Lease.

Section 5. Identification Marks. The Lessee will cause each
Unit to be kept numbered with the road number set forth in Schedule A
hereto, or in the case of any Unit not there listed, such road number as
shall be set forth in any amendment or supplement hereto extending this
Lease to cover such Unit, and will keep and maintain, plainly, distinctly,
permanently an conspilcuously marked on each side of each Unit, in letters
not less than one-half inch in height, the words "Ownership subject to a
Security Agreement Filed under the Interstate Commerce Act, Section 20c",
"Owned by a Bank or Trust Company under a Security Agreement Filed under




the Interstate Commerce Act, Section 20c" or other appropriate words desig-
nated by the Vendor, with appropriate changes thereof and additions there-
to as from time to time may be required by law in order to protect the
Lessor's and Vendor's title to and interest in such Unit and the rights of
the Lessor under this Lease and of the rights of the Vendor under the
Security Documentation. The Lessee will not place any such Unit in opera-
tion or exercise any control or dominion over the same until such words
shall have been so marked and will replace promptly any such markings
which may be removed, defaced or destroyed. The Lessee will not change
the road number of any Unit unless and until (i) a statement of new num-
ber or numbers to be substituted therefor shall have been filedAwith the
Vendor and the Lessor and duly filed, recorded and deposited by the Les-
see in all public offices where this Lease and the Security Documentation
shall have been filed, recorded and deposited and (ii) the Lessee shall
have furnished the Vendor and the Lessor an opinion of counsel to such
effect. The Units may be lettered with the names or initials or other
insignia customarily used by the Lessee or its affiliates or sublessees

on railroad equipment of the same or similar type.

Except as provided in the immediately preceding paragraph, the
Lessee will not allow the rame of any person, association or corporation
to be placed on any Unit as a de51gnat10n that might be interpreted as a
claim of ownership.

Section 6. Taxes. All payments to be made by the Lessee
hereunder will be free of expense (after giving effect to Federal,
state and local income tax benefits accruing to the Lessor and the Bene-
ficiary) to the Lessor for collection or other charges and will be free
of expense (after giving effect to Federal, state and local income tax
benefits accruing to the Lessor and the Beneficiary) to the Lessor with
respect to the amount of any local, state, federal, or foreign taxes
(other than any United States Federal income tax payable by the Bene-
ficiary in consequence of the receipt of payments provided for herein and
other than the aggregate of all state or local taxes measured by net in-
come based on such receipts, up to the amount of any such taxes based on
such receipts which would be payable to the state and locality in which
the Beneficiary has its principal place of business without apportionment
to any other state, except any such tax which is in substitution for or
relieves the Lessee from the payment of"taxes<which it would otherwise
be obligated to pay or reimburse as herein provided) or license fees,
assessments, charges, fines or penalties (all such expenses, taxes, li-
cense fees, assessments, charges, fines and penalties being hereinafter
called impositions) hereafter levied or imposed upon or in connection
with or measured by this Lease or any sale, rental, use, payment, ship-
‘ment, delivery or transfer of title under the terms hereof or the Secur-
ity Documentation, all of which impositions Lhe Lessee assumes and agrees
to pay on demand in addition to the payments to be made by it provided
for herein. The Lessee will also pay promptly all impesitions which may
be imposed upon any Unit or for the use or operation thereof (except as



provided above) or upon the earnings arising therefrom (except as pro-—
vided above) or upon the Lessor solely by reason of its ownership thereof
and will keep at all times all and every part of such Unit free and clear
of all impositions which might in any way affect Lhe title of the Lessor
or the interest of the Beneficiary or the Vendor or result in a lien upon
any such Unit; provided, however, that the Lessee shall be under no obli-
gation to pay any impositions of any kind so long as it is contesting in
good faith and by appropriate legal or administrative proceedings such
impositions and the nonpayment thereof does not, in the reasonable opinion
of the Lessor and the Beneficliary, adversely affect the title, property
or rights of the Lessor or the Beneficiary hereunder or the Vendor under
the Security Documentation. The Lessee agrees to give the Lessor and

the Beneficiary notice of such contest within 30 days after imstitution
thereof and the Lessor agrees to provide such information as may be rea-—
sonably requested by the Lessee in furtherance of such contest, If any
impositions shall have been charged or levied against the Lessor or the
Beneficiary directly and paid by the Lessor or the Beneficiary, the Les-
see shall reimburse the Lessor or the Beneficiary on presentation of an
invoice therefor; provided, however, that the Lessor or the Beneficiary
shall have given the Lessee written notice of such imposition prior to
such payment.

In the event that the Lessor shall become obligated to make any
payment to the Builder or the Vendor or otherwise pursuant to any correla-
tive provision of the Security Documentation not covered by the foregoing
paragraph of this Section 6, the Lessee shall pay such additional amounts
(which shall also be deecmed impositions hereunder) to the Lessdr as will
enable the Lessor to fulfill completely its obligations pursuant to said
provision.

In the event any returns, statements or reports with respect to
impositions are required to be made, the Lessee will make such returns,
statements and reports in such manner as to shqw the interest of the Les-~
sor, the Beneficiary and the Vendor in such Units; provided, however, that
the Lessor and, if applicable, the Beneficiary shall, with respect to
any state or political subdivision thereof of the United States of America,
file required returns, statements, and reports relating to sales or use
taxes, and taxes, fees, and charges on or measured by Lessor's earnings
or gross receipts arising from the Units, or the value added by the Lessor
thereto, and remit the amount thereof and the Lessee shall reimburse the
Lessor or the Beneficliary promptly upon demand for the .amount of such taxes,
fees and charges except as provided above.

In the event that, during the continuance of this Lease, the
Lessee becomes liable for the payment or reimbursement of any imposition,
pursuant to Lhis Section 6, such liability shall continue, notwithstand-
ing the expiration of this Lease, until all such impositions are paid or
reimbursed by the Lessee.



To the extent the Lessee may be prohibited by law from perform—
ing in its own name the duties required by this Section 6, the Lessor
and the Beneficiary hereby authorize the Lessee to act in their names and
on their behalf; provided, however, that the Lessee shall indemnify and
hold the Lessor and the Beneficiary harmless from and against any and all
claims, costs, expenses, damages, losses and liabilities incurred in con-
nection therewith as a result of, or incident to, any action by the Les-
see pursuant to this authorization.

The Lessee shall, whenever reasonably requested by the Lessor
or the Beneficiary, submit to the Lessor copies of returns, statements,
reports, billings and remittances, or furnish other evidence satisfactory
to the Lessor and the Beneficiary of the Lessee's performance of its dutles
under this Section 6. The Lessee shall also furnish promptly upon request
such data as the Lessor or the Beneficiary reasonably may require to permit
the Lessor's and the Beneficiary's compliance with the requirements of
taxing jurisdictioms.

Section 7. Maintenance, Casualty Occurrences; Insurance.
The Lessee agrees that, at 1ts own cost and expense, it will be responsi-
ble for ordinary maintenance and repairs required to maintain and keep
each Unit which is subject to this Lease in good operating order, repair
and condition.

In the event that any Unit shall be or become worn out, lost,
stolen, destroyed, or irreparably damaged, from any cause whatscever,
returned to the Builder pursuant to the patent indemnity provisions of
the Security Documentation, or taken or requisitioned by condemnation or
otherwise (such occurrences being hereinafter called Casualty Occurrences),
prior to the return of such Unit in the manner set forth in Section 14
hereof, the Lessee shall promptly after determining that such Unit has
suffered a Casualty Occurrence, but in no event later than five days after
such determination, notify the Lessor and the Vendor with respect thereto.
On the rental payment date next succeeding such notice the Lessee shall
pay to the Lessor an amount equal to the rental payment or payments i
respect of such Unit due and payable on such date plus a sum equal to the
Casualty Value (as hereinafter defined) of such Unit as of the date of
such payment in accordance with the schedule referred to below. Upon the
making of such payment by the Lessee in respect of any Unit, the rental
for such Unit shall cease to accrue, the term of this Lease as to such
Unit shall terminate and (except in the case of the loss, theft, complete
destruction or return to the Builder of such Unit) the Lessor shall be
entitled to recover possession of such Unit. The Lessor hereby appoints
the Lessee its agent Lo dispose of any Unit suffering a Casualty Occur-
rence or any component thereof, at the best price obtainable on an "as is,
where is" basis. Provided that the Lessee has previously paid the Casu-
alty Value to the Lessor, the Lessee shall be eatitled to the proceeds of
such sale to the extent they do not exceed the Casualty Value of such
Unit, and shall pay any excess to the Lessor. The Lessee shall be en-
titled to credit against the Casualty Value payable in respect of any Unit



returned to the Builder pursuant to the patent indemnity provisions of the
Security Documentation in an amount equal Lo any payment made by the
Builder to the Lessor in respect thereof under the Security Documentation.

The Casualty Value of each Unit as of the payment date on which
payment is to be made as aforesaid shall be that percentage of the Pur-
chase Price of such Unit as is set forth in the Schedule in Item 1 of
Schedule B hereto opposite such date.

The aforesaid percentages have been computed without regard to
recapture of the Investment Credit (as defined in Section 16 hereof).
Consequently, the Casualty Value of any Unit suffering a Casualty Occur-
rence during the period preceding the third, fifth or seventh anniversary
of the date of delivery and acceptance of such Unit shall be increased by
the applicable percentage of the Purchase Price set forth in Item 2 of
Schedule B hereto and such additional amounts, if any, shall be included
within the meaning of the term '"Casualty Value" as used herein. In the
event there 1s a change in section 38 and related sections of the Code,
as defined in Section 16 hereof, during the term of this Lease adjusting
the amount of recapture of investment credit, said percentages will be
adjusted accordingly.

Whenever any Unit shall suffer a Casualty Occurrence after ter-
mination of this Lease and before such Unit shall have been returned in
the manner provided in Section 14 hereof, the Lessee shall promptly after
determining that such Unit has suffered a Casualty Occurrence, but
in no event later than five days after such determination, notify the
Lessor with respect thereto and pay to the Lessor an amount equal to the
Casualty Value of such Unit, which shall be an amount equal to 20% of the
Purchase Price of such Unit. Upon the making of any such payment by the
Lessee in respect of any Unit (except in the case of the loss, theft or
complete destruction of such Unit), the Lessor shall be entitled to
recover possession of such Unit. The Lessor hereby appoints the Lessee
its agent to dispose of any Unit suffering a Casualty Occurrence or any
component thereof, at the best price obtainable on an "as is, where is"
basis. Provided that the Lessee has previously paid the Casualty Value to
the Lessor, the Lessee shall be entitled to the proceeds of such sale to
the extent they do not exceed the Casualty Value of such Unit, and shall
pay any excess to the Lessor.

All payments received by the Lessor, the Beneficiary, or the

Lessee because of the taking or requisitioning by condemnation or otherwise
of any Unit for the use thereof during the term of this Lease shall be paid
over to, or retained by, the Lessee provided no Event of Default (or other
event which after notice or lapse of time or both would become an Event of
Default) shall have occurred and be continuing; and all payments received by
the Lessor, the Beneficiary or the Lessee because of the taking or requisi-
tioning by condemnation or otherwise of any Unit for the use thereof after
the term of this Lease shall be paid over to, or retained by, the Lessor or
the Beneficiary.



Except as hereinabove in this Section 7 provided, the Lessee
shall not be released from its obligations hereunder in the event of,
and shall bear the risk of, any Casualty Occurrence to any Unit from and
after delivery and acceptance thereof by the Lessee hereunder.

The Lessee will, or will cause its sublessee or sublessees to,
carry and maintain during the term of this Lease and any extension there-
of at its or their own expense, insurance with respect to all Units
under lease, in amounts and against risks customarily insured against by
railroad companies on similar equipment, and in any event in amounts and
against risks comparable to those insured against by the Lessee or its
sublessees on equipment owned by it; provided, however, that public lia-
bility (including; without limitation, bodily injury) and property damage
insurance shall be carried and maintained by Lessee at all times while
this Lease is in effect in the amount of not less than $5,000,000 per
occurrence with Lessor and the Vendor described as additional insureds on
the policy or policies covering such risks; and provided, further, that
physical damage coverage shall be carried and maintained by Lessee, or its
sublessee, at all times during the term of this Lease and shall be in an
amount not less than $300,000 per occurrence (subject to a $1,000 deduc-
tible for each Unit) on all - Units with the Lessor and Vendor, as their
interests may appear, named as the '"Loss Payees" on the policy or policies
covering such risk. All such insurance shall be in the form and with
companies approved by Lessor and Vendor and shall provide that it may not
be altered or cancelled without 30 days prior written notice to Lessor
and Vendor of the insurer's intent to cancel. Proceeds of all insurance
shall be payable first to Lessor and Vendor tc the extent of their lia-
bilities or interests, as the case may be. Lessee will furnish from time
to time such evidence of insurability and existing insurance coverage as
Lessor and Vendor may request, and without limiting the generality of the
foregoing, Lessee will furnish Lessor and Vendor, and thereafter at inter-
vals of not more than 12 calendar months, a detailed report signed by an
independent insurance broker with respect to the insurance carried on the
Units together with the opinion of such broker as to its compliance with
the provisions of this paragraph.

Section 8. Reports. On or before March 31 in each year,
commencing with the calendar year 1977, the Lessee will furnish to the
Lessoxr and the Vendor an accurate statement (a) setting forth as of the
preceding December 31 the amount, description and numbers of all Units
then leased hereunder and covered by the Security Documentation, the
amount, description and numbers of all Units that have suffered a Casu-
alty Occurrence during the preceding calendar year or are then undergoing
repairs (other than running repairs) or then withdrawn from use pending
such repairs (other than running repairs) and such other information re-
garding the condition and state of repair of the Units as the Lessor or
the Vendor may reasonably request and (b) stating that, in the case of




all Units repainted or repaired during the period covered by such state-
ment, the numbers and markings required by Section 5 hereof, and by the
Security Documentation have been preserved or replaced., The Lessor, at
its sole cost and expense, shall have the right by its agents, to inspect
the Units and the Lessee's records with respect thereto at such reason-
able times as the Lessor may request during the continuance of this Lease.

Section 9. Disclaimer of Warranties; Compliance with Laws
and Rules; Indemnification. THE LESSOR MAKES NO WARRANTY OR REPRESENTA-
TION, EITHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR CONDITION OF, OR
AS TO THE QUALITY OF THE MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE UNITS
DELIVERED TO THE LESSEE HEREUNDER, AND THE LESSOR MAKES NO WARRANTY OF
MERCHANTABILITY OR FITNESS OF THE UNITS FOR ANY PARTICULAR PURPOSE OR AS
TO TITLE TO THE UNITS OR ANY COMPONENT THEREOF, OR ANY OTHER REPRESENTA-
TION OR WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT TO ANY UNIT, EITHER
UPON DELIVERY THEREOF TO THE LESSEE OR OTHERWISE, it being agreed that
all such risks, as between the Lessor and the Lessee, are to be borne
by the Lessee; but the Lessor hereby irrevocably appoints and constitutes
the Lessee its agent and attorney-in-fact during the term of this Lease
to assert and enforce from time to time, in the name of and for the ac-
count of the Lessor and/or the Lessee, as their interests may appear, at
the Lessee's sole cost and expense, whatever claims and rights the Lessor
may have against the Builder under the provisions of Items 3 and 4 of
Annex A of the Security Documentation; provided, however, that if at any
time an Event of Default shall have occurred and be continuing, the Les-
sor may assert and enforce, at the Lessea's sole cost and expense, such
claims and rights. The Lessor shall have no responsibility or liability
to the Lessee or any other person with respect to any of the following:
(i) any liability, loss or damage caused or alleged to be caused directly
or indirectly by any Units or by any inadequacy thereof or deficiency or
defect therein or by any other circumstances in connection therewith;
(ii) the use, operation or performance of any Units or any risks relat-
ing thereto; (iii) any interruption of service, loss of business or anti-
cipated profits or consequential damages; or (iv) the delivery, opera-
tion, servicing, maintenance, repalr, improvement or replacement of any
Units. The Lessee's delivery of a Certificate of Acceptance shall be
conclusive evidence as between the Lessee and the Lessor that the Units
described therein are in all the foregoing respects satisfactory to the
Lessee, and the Lessee will not assert any claim of any nature whatsoever
against the Lessor based on any of the foregoing matters. ’

The Lessee agrees, for the benefit of the Lessor and the Vendor,
to comply in all respects (including without limitation, with respect to
the use, maintenance and operation of each Unit) with all applicable laws
of the jurisdictions in which its operations involving the Units may ex-
tend, with the interchange rules of the Association of American Railroads
and with all lawful rules of the Department of Transportation, the Inter—
state Commerce Commission and any other legislative, executive, administra-
tive or judicial body exercising any power or jurisdiction over the lUnits,
to the extent that such laws and rules affect the title, operation or use



of the Units, and in the event that prior to the expiration of this Lease
or any renewal thereof such laws and rules require any alteration, replace-
ment, addition or modification of or to any part of any Unit, the Lessee
will conform therewith at its own expense; provided, however, that the Les-
see may at its own expense, in good faith, contest the validity or applica-
tion of any such law or rule in any reasonable manner which does not, in
the opinion of the Lessor or the Vendor, adversely atfect the property or
rights of the Lessor or the Vendor under this Lease or under the Security
Documentation. The Lessee, at its own cost and expense, may furnish ad-
ditions, modifications and improvements to the Units during the term of
this Lease provided that such additions, modifications and improvements

are readily removable without causing material damage to the Units. The
additions, modifications and improvements made by the Lessee under the
preceding sentence shall be owned by the Lessee, except to the extent

such additions, modifications, or improvements are made in order to com-
ply with the first sentence of this paragraph.

Any and all parts installed on and additions and replacements
made to any Unit (i) which are not readily removable without causing mate-
rial damage to such Unit, (ii) the cost of which is included in the Pur-
chase Price of such Unit or (iii) which are required for the operation or
use of such Unit by the Interstate Commerce Commission, the Department of
Transportation or any other applicable regulatory body, shall constitute
accessions to such Unit and full ownership thereof free from any lien,
charge, security interest or encumbrance {(except for those created by the
Security Documentation) shall immediately be vested in the Lessor and the
Vendor as their respective interests appear in the Unit itself,

The Lessee agrees to indemnify, protect and hold harmless the
Lessor, the Beneficiary and the Vendor from and against all losses,
damages, injuries, liabilities, claims and demands whatsoever, regard-
less of the cause thereof, and expenses in connection therewith, includ-
ing, but not limited to, counsel fees and expenses, patent liabilities,
penalties and interest, arising out of or as the result of the entering
into or the performance of or the occurrence of a default, an event of
default or an Event of Default under the Security Documentation, the Par-
ticipation Agreement or this Lease, the ownership of any Unif, the order-
ing, acquisition, use, operation, condition, purchase, delivery, rejection,
storage or return of any Unit or any accident in connection with the oper-
ation, use, condition, possession, storage or return of any Unit resulting
in damage to property or injury or death to any person, whether as the re-
sult of negligence, the application of the law of strict liability or
otherwise, except as otherwise provided in Section 14 of this Lease or the
transfer of title to the Equipment by the Vendor pursuant to any provision
of the Security Documentation. The indemnities arising under this para-
graph shall continue in full force and effect notwithstanding the full
payment of all obligations under this Lease or the expiration or termina-
tion of the term of this Lease.

The Lessee agrees to prepare and deliver to the Lessor within
a reasonable time prior to the required date of filing (or, to the extent
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permissible, file on behalf of the Lessor) any and all reports (other
than tax returns) to be filed by the Lessor with any federal, state or
other regulatory authorily by reason of the own(rsth by the Lessor or
the Vendor of the Units or the leasing thereof to the Lessece.

Section 10, Default, 1If, durlng the continuance of this
Leaso, one or more of the follow1ng evans (each such event being herein
sometimes called an Event of Default) shall occur:

A. default shall be made in payment of any amount pro-
vided for in Section 3, 7 or 13 hereof, and such default shall continue
for five business days;

B. the Lessee shall make or permit any unauthorized
assignment or transfer of this Lease, or any interest herein, or of the
right to possession of the Units, or any thereof;

C. default shall be made in the observance or perfor-
mance of any other of the covenants, conditions and agreements on the part
of the Lessee contained herein or in the Participation Agreement, and such
default shall continue for 30 days after written notice from the Lessor
or the Vendor to the Lessee specifying the default and demanding that the
same be remedied;

D. any proceeding shall be commenced by or against the
Lessee or the CGuarantor for any relief which includes, or might result in,
any modification of the obligations of the Lessee hereunder, under aay
bankruptcy or insolvency laws, or laws relating to the relief of debtors,
read justments of indebtedness, Yporgaqlzatlons, arrangements, composi-
tions or extensions (other than a law which does not permit any read-
justments of the obligations of the Lessee hereunder), and, unless such
proceeding shall have been dismissed, nullified, stayed or otherwise
rendered ineffective (but then only so long as such stay shall continue
in force or such ineffectiveness shall continue), all the obligations of
the Lessee under this Lease shall not have been and shall not continue to
have been duly assumed in writing, pursuant to a court order or decree,
by a trustee or trustees or receiver or receivers appointed (whether or
not subject to ratification) for the Lessee or for the property of the
Lessee in connection with any such proceeding in such manner that such ob-
ligations shall have the same status as obligations incurred by such a
trustee or trustees or receiver or receivers, within 30 days after such
appointment, if any, or 30 days after such proceeding shall have been
commenced, whichever shall be earlier;

E. an event of default set forth in Article 15 of the
Security Documentation shall have occcurred;

then, in any such case, but subject to the Lessee's right of quiet enjoy-—

ment set forth in the first sentence of the second paragraph of Section
12 hereof, the Lessor, at its option, may:
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(a)” proceed by appropriate court action or actions either
at law or in equity, to enforce performance by the Lessee of the applicable
covenants of this Lease or to recover damages for the breach thereof in-
cluding net after-tax losses of federal and state income tax benefits to
which the Lessor would ctherwise be entitled under this Lease; or

(b) by notice in writing to the Lessee terminate this
Lease, whereupon all rights of the Lessee to the use of the Units shall
absolutely cease and terminate as though this Lease had never been made,
but the Lessee shall remain liable as herein provided; and thereupon the
Lessor may by its agents enter upon the premises of the Lessee or other
premises where any of the Units may be and take possession of all or any
of such Units and. thenceforth hold, possess, sell, operate, lease to others
and enjoy the same free from any right of the Lessee, or its successors
or assigns, to use the Units for any purposes whatever and without any
duty to account to the Lessee for such action or inaction or for any pro-
ceeds arising thereform; but the Lessor shall, nevertheless, have a right
to recover from the Lessee any and all amounts which under the terms of
this Lease may be then due or which may have accrued to the date of such
termination (computing the rental for any number of days less than a full
rental period by multiplying the rental for such full rental period by
a fraction of which the numerator is such number of days and the dencmina-
tor is the total number of days in such full rental period) and also to
recover forthwith from the Lessee as damages for loss of the bargain and
not as a penalty, whichever of the following amounts the Lessor, in its
sole discretion, shall specify: (x) a sum, with respect to each Unit,
equal to (A) the excess of the present value, at the time of such termi-
nation, of the entire unpaid balance of all rental for such Unit which
would otherwise have accrued hereunder from the date of such termination
“to the end of the term of this Lease as to such Unit over the then present
value of the rental which the Lessor reasonably estimates to be obtainable
for the Unit during such period, such present value to be computed in each
case on the basis of an 8% per annum discount, compounded quarterly from
the respective dates upon which rentals would have been payable hereunder
had this Lease not been terminated plus (B) an amount which, after deduc-
tion of all taxes required to be paid by the Beneficiary in respect of
the receipt thereof under the laws of any Federal, state or local govern-
ment or taxing authority of the United States of America or under the laws
of any taxing authority or governmental subdivision of a foreign country,
shall, in the reasonable opinion of the Beneficiary, be equal to all or
such portion of the Investment Credit (as defined in Section 16 hereof)
lost, not claimed, not available for claim, disallowed or recaptured by
or from the Beneficiary as a direct or indirect result of the breach of
one or more of the representations, warranties and covenants made by the
Lessee in Section 16 or any other provision of this Lease or the sale or
othetr disposition of the Lessor's interest in any Unit after the occur-—
rence of an Event of Default, plus such sum as shall cause the Benefici-
ary's net return under this Lease to be equal to the net return that would
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have been available to the Beneficiary if it had been entitled to utili-
zation of all or such portion of the ADR Deduction and the Interest De-
duction (as such deductions are defined in Section 16 hereof) which were
lost, not claimed, not available for claim or disallowed or recaptured

in respect of a Unit as a direct or indirect result of the breach of one
or more of the representations, warranties and covenants made by the Les-
see in Section 16 or any other provision of this Lease, the inaccuracy

of any statement in any letter or document furnished to the Lessor by the
Lessee, the termination of this Lease, the Lessee's loss of the right to
use such Unit, any action or inaction by the Lessee or the sale or other
disposition of the Lessor's interest in such Unit after the occurrence

of an Event of Default plus such sum as will pay or reimburse the Bene-
ficiary for any interest, penalties or additions to tax incurred in con-
nection with such loss, faxlure to claim, inability to claim, disallowance
or recapture, or (y) an amount equal to the excess, if any, of the Casualty
Value as of the rental payment date on or next preceding the date of ter-
mination over the amount the Lessor reasonably estimates to be the sales
value of such Unit as such time; provided, however, that in the event the
Lessor shall have sold any Unit, the Lessor, in lieu of collecting any
amounts payable to the Lessor by the Lessee pursuant to the preceding
clauses (x) and (y) of this part (B) with respect to such Unit, may, if

it shall so elect, demand that the Lessee pay the Lessor and the Lessee
shall pay to the Lessor on the date of such sale, as liquidated damages
for loss of a bargain and not as a penalty, an amount equal to the excess,
if any, of the Casualty Value for such Unit, as of the rental payment date
on or next preceding the date of termination over the net proceeds of such
sale.

In addition, the Lessee shall be liable, except as otherwise provided
above, for any and all unpaid amounts due hereunder before, during or
after the exercise of any of the foregoing remedies and for all reason-
able attorneys' fees and other costs and expenses incurred by reason

of the occurrence cof any Event of Default or the exercise of the Les-
sor's remedies with respect thereto, including all costs and expenses
incurred in codnection_with the return of any Unit.

The remedies in this Lease provided in favor of the Lessor
shall not be deemed exclusive, but shall be cumulative and may be exer-
cised concurrently or consecutively, and shall be in addition to all
other remedies in its favor existing at law or in equity. The Lessee
hereby waives any mandatory requirements of law, now or hereafter in
effect, which might limit or modify the remedles herein provided, to
the extent that such waiver is not, at the time in question, prohibited
by law. The Lessee hereby waives any and all existing or future claiums
to aﬁy offset against the rental payments due hereunder, and agrees to
make such payments regardless of any offset or claim which may be as-—
serted by the Lessee or on its behalf.
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The failure of the Lessor to exercise the rights granted it
hereunder upon the occurrence of any of the contingencies set forth here-
in shall not constitute a waiver of any such right upon the continuation
or recurrence of any such contingencies or similar contingencies.

Section 1l. Return of Units Upon Default. If this Lease
shall terminate pursuant to Section 10 hereof, the Lessee shall forth-
with deliver possession of the Units to the Lessor. Each Unit so de-
livered shall be in the same operating order, repair and condition as
when originally delivered to the Lessee, reasonable wear and tear ex-
cepted. For the purpose of delivering possession of any Unit or Units
to the Lessor as above required, the Lessee shall at its own cost, ex-
pense and risk:

(a) forthwith and in the usual manner (including, but
not by way of limitation, giving prompt telegraphic and written
notice to the Association of American Railroads and all railroads
to which any Unit or Units have been interchanged to return the
Unit or Units so interchanged) place such Units upon such storage
tracks as the Lessor reasonably may designate;

(b) permit the Lessor to store such Units on such tracks
at the risk of the Lessee without charge for insurance, rent or
storage until such Units have been sold, leased or otherwise dis-
posed of by the Lessor; and

(c¢) transport the same to any place on such tracks as
the Lessor reasonably may determine or to any connecting carrier
for shipment, all as directed by the Lessor.

The assembling, delivery, storage, insurance and transporting of the
Units as hereinbefore provided shall be at the expense and risk of the
Lessee and are of the essence of this Lease, and upon application to

any court of equity haviag jurisdiction in the premises the Lessor shall
be entitled to a decree against the Lessee requiring specific perfor-
mance of the covenants of the Lessee so to assemble, deliver, store and
transport the Units. During any storage period, the Lessee will, at

its own cost and expense, maintain and keep the Equipment in good order
and repair and will permit the Lessor or any person designated by it,
including the authorized representative or representatives of any pros-—
pective pruchaser of any such Unit, to inspect the same. In the event
any Unit is not assembled, delivered and stored, as hereinabove pro-
vided within 60 days after such termination, the Lessee shall, in addi-
tion to any other amounts payable under this Lease, pay to the Lessor for
each day thereafter an amount equal to .029785% of the Purchase Price of
such Unit.

Without in any way limiting the obligation of the Lessee under

the foregoing provisions of this Section 11, the Lessee heveby irrevoc-
ably appoints the Lessor as the agent and attorney of the Lessee, with
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full power and authority, at any time while the Lessee is obligated to
deliver possession of any Unit to the Lessor, to demand and take pos~
session of such Unit in the name and on behalf of the Lessee from whom-—
soever shall be in possession of such Unit at the time, )

Section 12, Assignment; Possession and Use, This Lease shall
be assignable in whole or in part by the Lesscr without the consent of the
Lessee, but the Lessee shall be under no obligation to any assignee of the
Lessor except upon written notice of such assignment from the Lessor. All
the rights of the Lessor hereunder (including, but not limited to, the
rights under Sections 6, 7, 9 and 10 and the rights to receive the rentals
payable under this Lease) shall inure to the benefit of the Beneficiary's
and the Lessor's assigns (including the Vendor). '

Notwithstanding anything contained herein to the contrary, so long
as the Lessee shall fully perform all its obligations under this Lease and
such performance is in accordance with the terms of this Lease, the Lessee
shall be entitled to the possession, use and quiet enjoyment of the Units
in accordance with the terms of this Lease, and may sublease the Units to
others, provided, however, that the rights of any such sublessee shall be
subject and subordinate to, and any such sublease shall be made expressly
subject and subordinate to, all the terms of this Lease and shall include
appropriate provisions for the maintenance of any Units subleased thereby,
for insuring the Units subleased against total loss or constructive total
loss in amounts and against risks customarily insured against by railroad
companies on similar equipment, and for the avoidance of such sublease or
use of any Units thereunder if the same would result in the Beneficiary
losing any portion of the Investment Credit or the ADR Deduction or the
Interest Deduction (as defined in Section 16 hereof) which would otherwise
be available to the Beneficiary; provided, further, that on or before
transferring possession of any Unit to such sublessee, said sublease shall
have been filed with the Registrar General of Canada pursuant to Section 86
of the Railway Act of Canada. The Lessee agrees not to use or permit the
use at any one time of Units having an aggregate Purchase Price in excess
of 5% of the aggregate Purchase Price of all the then existing Units in any
jurisdiction in which the security title of the Vendor or the title of the
Lessor has not been effectively protected. No sublease of any Units shall
in any way discharge or diminish any of the lessee's obligations to the
Lessor or Beneficiary hereunder. The Lessee may receive and retain compen-
sation for such use of any of the Units by other railroads in accordance
with this paragraph.

The Lessec shall use or cause the use of the Units only in the
United States, except that the Lessee may from time to time use or cause
to be used in Canada any Units, provided that the Lessee shall not use
any Unit or cause, permit, or otherwise allow any Unit to be used in ser-
vice involving the regular operatidn and maintenance thereof outside the
United States of Amcrica. The Lessee, at its own expense, will prouptly
pay or discharge any and all suws claimed by any party which; if unpaid,
might become a lien, charge, security interest or other encumbrance (other
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than an encumbrance created by the Lessor, the Beneficiary or the Vendor
or resulting from claims against the Lessor, the Beneficiary or the Vendor
not related to the ownership of the Units) upon or with respect to any

Unit or the interest of the Lessor, the Beneficiary, or the Vendor therein,
and will promptly discharge any such lien, claim, security interest or
other encumbrance with arises. The Lessee shall not, without the prior
written consent of the Lessor, part with the possession or control, any

of the Units, except to the extent permitted by the provisions of this
Section 12.

Nothing in this Section 12 shall be deemed to restrict the right
of the Lessee to assign or transfer its leasehold interest under this Lease
in the Units or possession of the Units to the Guarantor or a wholly-owned
subsidiary of the Guarantor, or a subsidiary or subsidiaries thereof, or
to any railroad corporation incorporated under the laws of any state of the
United States of America or the District of Columbia (which shall have duly
assumed the obligations of the Lessee hereunder and under the Participation
Agreement and the Consent (as defined in the Security Documentation)) into
or with which the Lessee shall have become merged or comsolidated or which
shall have acquired the property of the Lessee as an entirety or substaunti-
ally as an entirety, provided that such assignee or transferee will not,
upon the effectiveness of such merger, consolidation or acquisition, be in
default under any provision of this Lease.

Section 13, Renewal Option; Right of First Refusal. Pro-
vided that this Lease has not been earlier terminated and the Lessee is
not in default hereunder, the Lessee may by written notice delivered to
the Lessor not less than 120 days prior to the end of the original term
or any extended term of this Lease, as the case may be, elect to extend
the term of this Lease in respect of no fewer than the number of Units
then under a sublessee by the Lessee to a third-party sublessee, for ad-
ditional two-year periods commencing on the scheduled expiration of the
original term or any extended term of this Lease, as the case may be,
provided that no such extended term extends beyond July 15, 1999, at a
"Fdir Market Rental" payable in quarterly payments on October 15, January
15, April 15, and July 15 in each year of such extended term.

Fair Market Rental shall be determined on the basis of, and
shall be equal in amount to, the rental which would obtain in an arm's-
length transaction between an informed and_wifling lessee (other than a
lessee currently in possession) and an informed and willing lessor under
no compulsion to lease and, in such determination, costs of removal from
the location of current use shall not be a deduction from such rental.
If, after 20 days from the giving of notice by the Lessee of the Lessec's
election to extend the term of this Lease, the Lessor and the Lessee are
unable to agree upon a determination of the Fair Market Rental of the
Units, such rental shall be determined in accordance with the foregoing
definition by the following procedure: If either party to such deter-
mination shall have giVon_wriLten notice to the other requesting deter—
mination of such value by this appraisal procedure, the parties shall
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consult for the purpose of appointing a qualified independent appraiser

by mutual agreement. If no such appraiser is so appointed within 10 busi-
ness days after such notice is given, each party shall appoint an inde-
pendent appraiser within 10 business days after such notice is given, and
the two appraisers so appointed shall within 10 business days after such
notice is given appoint a third independent appraiser., If no such third
appralser is appointed within 10 business days after such notice is given,
either party may apply, to make such appointment, to the American Arbi-
tration Association, and both parties shall be bound by any appointment

so made. Any appraiser or appraisers appolnted pursuant to the foregoing
procedure shall be instructed to determine the Fair Market Rental of the
Units subject to the proposed extended term within 30 days after his or
their appointment. If the parties shall have appointed a single appraiser
or if either party shall have failed to appoint an appraiser, the deter-
mination of Fair Market Rental of the single appraiser appointed shall

be final. If three appraisers shall be appointed, the determination of
the appraiser which differs most from the other two appraisers shall be
excluded, the remaining two determinations shall be averaged and such
latter average shall be final and binding upon the parties hereto as the
Fair Market Rental. The appraisal proceedings shall be conducted in ac~
cordance with the Commercial Arbitration Rules of the American Arbitration
Assocation as in effect on the date hereof, except as modified heraby.

The provision for this appraisal procedure shall be the exclusive means

of determining Fair Market Rental and shall be in lieu of any judicial

or other procedure for the determination thereof, and each party herato
hereby consents and agrees not to assert any Jjudicial or other procedures.
The expenses of the appraisal procedure shall be borne equally by the
Lessee and the Lessor.,

The Lessor agrees that (provided no default hereunder shall have
occurred and be continuing) it will not seil such Units, or any of them,
unless the Lessor shall have given the Lessee at least 30 business days'
prior written notice of such sale, specifying the sale price and terms of
such sale, and the Lessee shall have had the opportunity to purchase such
Unit or Units at the same price and on the same terms as specified in such
notice. The foregoing right of the Lessee shall expire 180 days after the
termination of this Lease and all renewals thereof,

Upon payment of the purchase price of any Unit, the Lessor shall
upon request of the Lessee execute and deliver to the Lessee, or to the
Lessee's assignee or nominee, a bill of sale (without warranties) for such
Unit such as will transfer to the Lessee such title to such Unit as the
Lessor derived from the Vendor, free and clear of all liens, security in-
terests and other encumbrances arising through the Lessor.

Section 14. Return of Units upon Expiration of Term., The
Lessor intends to retain the Units for re—-lease at the expiration of the
term of this Lease. As soon as practicable on or after the expiration
of the original or extended term of this Lease with respect to any Unit
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not purchased by the Lessece, the Lessee will, at its own cost and expense,
at the request of the Lessor, deliver possession of such Unit to the Les—
sor upon such storage tracks as the Lessor may designate, or, in the ab-
sence of such designation as the Lessee may select, and permit the Lessor
to store such Unit on such tracks for a period not exceeding two months,
the storage of such Units to be at the expense and risk of the Lessee.
During any such storage period the Lessee will permit the Lessor or any
person designated by it, including the authorized representative or repre-
sentatives of any prospective purchaser, lessce or user of such Unit, to
inspect the same; provided, however, that the Lessee shall not be liable,
except in the case of negligence of the Lessee or of its employees or
agents, for any injury to, or the death of, any person exercising, either
on behalf of the Lessor or any prospective purchascr, lessee or user, the
rights of inspection granted under this sentence. FEach Unit returned to
the Lessor pursuant to this Section 14 shall (i) be in the same operating
order, repair and condition as when originally delivered to the Lessee,
reasonable wear and tear excepted, and (ii) meet the standards then in
effect under the Interchange Rules of the Association of American Rail-
roads and/or the applicable rules of any governmental agency or other
organization with jurisdiction., The assembling, delivery, storage and
transporting of the Units as hereinbefore providaed are of the essence of
this Lease, and upon application to any court of equity having jurisdic-
tion in the premises, the Lessor shall be entitled to a decree against
the Lessee requiring specific performance of the covenants of the Lessece
so to assemble, deliver, store and transport the Units. In the event

any Unit is not assembled, delivered aund stored, as hereinabove provided
within 60 days after such termination, the Lessee shall pay to the Lessor
‘for each day thereafter an amount equal to .029785% of the Purchase Price
of such Unit,

Saction 15. Recording. The Lessee, at its own expense, will
cause this Lease, the Security Documentation and any assignment hereof ot
thereof to be filed and recorded with the Interstate Commerce Commission in
accordance with Section 20c of the Interstate Commerce Act and with the
respective Registrars of Companies in the Canadian provinces of British
Columbia, Saskatchewan, and Alberta in accordance with the respective
Conditional Sales Acts of said provinces, and will cause a financing
statement with respect to said agreemeuts and the Lquipment to be duly
filed with the Registrar of Personal Property Security in the Canadian
province of Ontario in accordance with the Personal Property Security Act
of Ontario. The Lessee will undertake the filing, registering, deposit,
and recording required of the Lessor under the Security Documentation and
will from time to time do and perform any other act and will execute,
‘acknowledge, deliver, file, register, record (and will refile, reregister,
deposit and redeposit or rerecord whenever required) any and all further
instfruments required by law or reasonably requested by the Lessor or the
Vendor for the purpose of proper protection, to their satisfaction, of the
Vendor's and the Lessor's respective interests in the Units, or for the
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purpose of carrying out the intention of this Lease, the Security Docu-
mentation and the assignment thereof to the Vendor; and the Lessee will
promptly furnish to the Vendor and the Lessor cvidence of all such filing,
registering, depositing or recording, and an opinion or opinions of coun-
sel for the Lessee with respect thereto satisfactory to the Vendor and

the Lessor. This Lease and Lthe Security Documentation shall be filed and
recorded with the Interstate Commerce Commission prior to the delivery and
acceptance hereunder of any Unit.

Section 16, Federal Income Taxes. The Bencficiary, as the
beneficial owner of the Units, shall be entitled to such deductions, credits
and other benefits as are provided by the Internal Revenue Code of 1954,
as amended to the date hereof (herein called the Code), to an owner of
property, including, without limitation, the maximum depreciation deduc-
tion with respect to the Units authorized under Section 167 of the Code
based on the aggregate Purchase Price of the Units utilizing the 12-year
depreciable life prescribed for the Units in the Asset Guideline Class
No. 00.25 in accordance with Section 167(m) of the Code employing the
double declining balance method of depreciation, switching to the sum—
of-the-years-digits method when most beneficial to the Beneficiary uiil-
izing the half-year or modified half-year convention as provided in
Reg.Sec. 1.167(a)-11(c) (2)(iii) and taking into account an estimated
gross salvage value of 20% of the Purchase Price of the Units which will
be reduced by 10% of the Purchase Price as provided in Section 167(f) of
the Code (such deduction being herein called the ADR Deduction), deduc-

pursuant to Section 163 of the Code (such deduction being hereti called
the Interest Deduction), and the 107 investment credit in 1976 (herein
called the Investment Credit) with respect to the aggregate Purchase
Price of the Units pursuant to Section 38 and related sections of the
Code.

The Lessee represents and warrants that at the time Beneficiary
becomes the beneficial owner of any Unit, (i) such Unit will coanstitute
"néw Section 38 property" as defined in Section 48(b) of the Code, and at
the time the Beneficiary becomes the beneficial owner of such Unit, no
portion thereof shall have been used by any person so as to preclude the
"original use of such property” within the meaning of Sections 48(b) and
167(c)(2) of the Code from commencing with the Beneficiary, and (ii) at all
times during the term of this Lease, such Unit will conmstitute "Section 38
property' within the meaning of Section 48(a) of the Code, and will not be
used predominantly outside the United States wilhin the meaning of said
Section 48(a) (including any exception thereto). Upon the Lessee's accep-
tance of any Unit, such Unit shall have an economically useful life of at
least nineteen (19) years after the commencement of the term of this Lease
and such Unit can reasonably be expected to have a fair market value at the
end of the original term of this Lease of at least 20% of the Purchase Price
of such Unit, TIf the Beneficiary shall (except as herein below provided)
fail to have the right to claim or shall lose the right Lo claim or shall
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suffer a disallowance of or shall be required to recapture or shall be
disallowed the full use of the Investment Credit, the ADR Deduction (with-
out regard to the applicable gross salvage value), or the Interest Deduc—
tion, except for any inability to obtain or to have the right to claim
such Investment Credit or ADR Deduction or Interest Deduction for any Unit
because of the occurrence of any of the following events:

(a) A Casualty Occurrence shall occur with respect to
such Unit, whereby the Lessee is required by the terms hereof to pay,
and shall pay in full, the appropriate Casualty Value, provided, how-
ever, that the indemnities set forth in this Section 16 shall con-
tinue in effect, notwithstanding such payment of Casualty Value, with
respect to the period prior to the date of payment of said Casualty
Value;

(b) At any time while such Unit is leased hereunder, and
while no Event of Default under this Lease has occurred and is con~
tinuing unremedied (without the written cousent of the Lessee), the
Lessor or the Beneficiary shall voluntarily or (except in a case con-
stituting a Casualty Occurrence) involuntarily transfer its interest
to such Unit to anyone or shall otherwise dispose of any interest
in the Unit or shall reduce its interest in the profits from the
Unit, and such transfer, disposal or reduction by the Lessor or the
Beneficiary shall be the cause of the Lessor or the Beneficiary's
inability to obtain or to have the right to claim or of the disal-
lowance of such Investment Credit, or ADR Deduction or Interest
Déduction; : v

(¢} The Beneficiary shall fail to claim the Investment
Credit or the ADR Deduction or. the Interest Deduction in its income
tax returns for the appropriate year or shall fail to follow the proper
procedure in claiming the same, and such failure to claim or to fol-
low such procedure, as the case may be, shall preclude'the Benefici-
ary from claiming the Investment Credit or ADR Deduction or Interest
Deduction;

(d) The Beneficiary shall fail to have sufficient income
to fully benefit from the Investment Credit or ADR Deduction or In-
terest Deduction;

(e) After a timely written request to conduct such contest
has been given by the Lessee to the Beneficiary, the Beneficiary (i)
shall fail to take timely action in contesting the claim made by the
Internal Revenue Service with respect to the disallowance of any of
the Investment Credit or the ADR Deduction or Interest Deduction,
and failure to take such action in a timely manner shall preclude
the right of the Beneficiary to contest such claim, or (ii) shall
fail to take actlion to contest any such claim; or the Beneficiary
shall, without the prior written consent of the Lessecq, release, waive,
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compromise or settle any action or proceeding taken in accordance
with this subparagraph (e); provided, however, that the Beneficiary's
responsibility to take or refrain from taking any action pursuant
to this subparagraph (e) as a precondition to the payment of any in-
demnity provided by this Section 16 is expressly subject to the Les-
see's agreement to indemnify the Lessor and the Beneficiary from any
loss, harm or liability arising as a result of the taking or refrain-
ing from taking of such action and to the Lessee's agreement Lo pay
all of the Lessor's and the Beneficiary's costs and expenses, in-
cluding legal expenses, resulting from taking or refraining from
taking any such action; or

(f) Any other act solely of the Beneficiary which directly
causes the loss of any of the Investment Credit, the ADR Deduction
or the Interest Deduction; provided, however, that the execution and
delivery of this Lease and the other documents herein referred to
and the carrying out of the transactions contemplated herein and
therein in accordance with the terms of this Lease and such other
documents shall not be deemed to have caused the loss of such In-
vestment Credit, the ADR Deduction or Interest Deduction under this
subparagraph (f);

then the Lessee shall pay the Lessor as supplemental rent an amount which,
after deduction of all taxes required to be paid by the Beneficiary and
the Lessor in respect of the receipt thereof under the laws of the United
States or any state, city or other political subdivision thereof or any
foreign government (after giving credit for any savings in respect of any
such taxes by reason of deductions, credits or allowances in respect of
the payment of any other such taxes), in the reasonable opinion of the
Beneficiary, will cause the net after-tax return on the Beneficiary's in-
vestment in the Units to be equal to the net after—tax return on such in-
vestment which the Beneficiary would have realized had the Beneficiary

had the full tax benefit of all of the Investment Credit and all of the
ADR Deduction and all of the Interest Deduction described in thls Section
(after taking into account the amount of any interest or penalties which
may be assessed against the Beneficiary in connection with the failure

to obtain or have the right to claim, or the disallowance of, such Invest-
ment Credit or such ADR Deduction or Interest Deduction). The intent of
this indemnity is to provide the Beneficiary the same after—tax rate of
return as if no such tax benefits had been lost or disallowed. Such sup-
plemental rent shall be payable concurrently with other rent required under
this Lease and shall commence on the rental payment date next succeeding
the disallowance of the Beneficiary's right to claim or to have the bene-
fit of the Investment Credit or the ADR Deduction or the Interest Deduction
contemplated by this Section., In the event any supplemental rent is re-
quired to be paid pursuant to this Section, the Casualty Values set forth
in Schedule B hereto shall be revised as necessary to preserve the net
after-tax return on the Beneficiary's investment in the Units as provided
herein above.
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Section 17. Limitation of Liability. Tt is expressly under-
stood and agreed by and between the parties hereto, anything herein to the
contrary notwithstanding, that each of and all the representations, cove-
nants, undertakings and agreements herein made on the part of the Owner
Trustee are made and intended not as personal representations, covenants,
undertakings and agreements by First Security Bank of Utah, N.A., for the
purpose or with the intention of binding sald bank personally but are made
and intended for the purpose of binding the Trust Estate as such term is
used in the Trust Agreement, and this Lease is executed and delivered by
sald bank not in its own right but solely in the exercise of the powers
expressly conferred on it as trustee under the Trust Agreement; and except
in the case of gross negligence or wilful misconduct, no personal liability
or personal responsibility is assumed by or shall at any time be asserted or
enforceable against said bank or the Owner on account of this Lease or on
account of any representations, covenants, undertakings or agreements of
the Owner Trustee either expressed or implied, all such personal liability,
if any, being expressly waived and released by the other parties hereto.

The provisions of this paragraph shall inure to the benefit of any successor
trustee under the Trust Agreement.

Section 18. Interest on Overdue Rentals. Anything to the
contrary herein contained notwithstanding, any nonpayment of rentals or
other obligations due hereunder shall result in the obligation on the
part of the Lessee promptly to pay, to the extent legally enforceable, an
amount equal to 127 per annum of the overdue rentals and other obliga-
tions for the period of time during which they are overdue or such lesser

amount as may be legally enforceable.

Section 19. Notices. Any notice required or permitted to be
given by either party hereto to the other shall be deemed to have been
given when mailed, first class, postage prepaid, addressed as follows:

(a) 1if to the Lessor, at the address set forth in Item 3
of Schedule B hereto;

(b) if to the Lessee, at Two Embarcadero Center, San
Francisco, California 94111, Attention: President;

or addressed to either party at such other address as such party shall
hereafter furnish to the other party in writing. Copies of each such no-
tice shall be given to the Vendor at P.0O. Box 3586, Seattle, Washington,
98124, Attention: SEAFIRST Leasing Department, Contract Administration,
and to ITEL Leasing Corporation, One Embarcadero Center, San Francisco,
California 94111, Attention: Contract Administraticn.

» Section 20. Severability; Effect and Modification of Lease.
Any provision of this Lease which Ls prohibited or unenforceable in any
jurisdiction, shall be, as to such jurisdiction, ineffective to the ex-
tent of such prohibition or unenforceability without invalidating the re-

maining provisions hereof, and any such prohibition or unenforceability
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in any jurisdiction shall not invalidate or render unenforceable such
provision 1in any other jurisdiction.

Section 21. Execution., This Lease may be executed in several
counterparts, such countéFEZ?E;_Eggether constituting but one and the same
instrument, but the counterpart delivered to the Vendor pursuant to the
Assignment hereof to the Vendor shall be deemed to be the original aund all
other counterparts shall be deemed duplicates thereof. Although for con-
venience this Lease 1s dated as of the date first set forth above, the
actual date or dates of execution hereof by the parties hereto is or are,
respectively, the date or dates stated in the acknowledgments hereto an-—

nexed,

Section 22. Law Governing. The terms of this Lease and all
rights and obligations hereunder shall be governed by the laws of the
State of Califorunia; provided, however, that the parties shall be en-
titled to all right conferred by Section 20c of the Interstate Commerce
Act.

Section 23, Lessor and Beneficiary. Whenever the term ''Les—
sor" is used in this Lease it shall include the Beneficiary and any as-
signee of the Beneficiary and, where the context so requires, shall refer
only to the Beneficiary, ' :

IN WITNESS WHEREOF, the parties hereto have executed or caused
this instrument to be executed as of the date first above writhzn,

SSI RAIL CORP.

[Corporate Seal]
By

President
Attest:

Authorized Officer

FIRST SECURITY BANK OF UTAH, N.A.,
not in its individual capacity but
solely as Trustee,

{seall
By

Authorized Officer
Attest:

Authorized Officer
23



STATE OF CALIFORNIA, )
) ss.
CITY AND COUNTY OF SAN FRANCISCO. )

On this day of 1976, before me
personally appeare5- , to me personally
known, who, being by me duly sworn, says that he is the President of SSI
RAIL CORP., that one of the seale affixed to the foregoing instrument is
the corporate seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its Board of
Directors, and he acknowledged that the execution of the foregoing in—
strument was the free act and deed of said corporation.

Notary Public

[Notarial Seal]

My Commission Expires:



STATE OF UTAH, )

COUNTY OF SALT LAKE. )

On this day of 1976, before me
personally appeared ) , to me personally
known, who, being by me duly sworn, says that he is an authorized of-
ficer of First Security Bank of Utah, N.A., a national banking associa-
tion, that one of the seals affixed to the foregoing instrument is the
seal of said association, that said instrument was signed and sealed on
behalf of said association by authority of its Board of Directors, and
he acknowledged that the execution of the foregoing instrument was the
free act and deed of said association. ‘

Notary Public

[Notarial Seall]

My Commission Expires:



SCHEDULE A TO LEASE

Lessee's or Sublessees
Road Numbers
Type Quantity (Both Inclusive)

SQ' XM Boxcars 150 MTW 4050 - 4199%

* Road numbers of Marinette, Tomahawk & Western Railroad.



Item 1:

Ttem 2:

Item 3:

SCHEDULE B TO LEASE

Date

July 15, 1976
Octaber 15, 1976

January 15, 1977
April 15, 1977
July 15, 1977
October 15, 1977

January 15, 1978
April 15, 1978
July 15,.1978
October 15, 1978

January 15, 1979
April 15, 1979
July 15, 1979

October 15, 1979

January 15, 1980
April 15, 1980
July 15, 1980
October 15, 1980

January 15, 1981
April 15, 1981
July 15, 1981
October 15, 1981

January 15, 1982
April 15, 1982
July 15, 1982
October 15, 1982

January 15, 1983
April 15, 1983
July 15, 1983
October 15, 1983

Anniversary of
Delivery and
Acceptance

Third
Fifth
Seventh

First Security Bank of Utah, N.A,
79 South Main Street

Percentage

Date

83.
83.

84,
84,
84,
84,

85.
84,
84.
84.

84.
83,
83.
83.

82.
81,
81.
80.

79.
78.
77.
76.

75.
74,
73.
71.

70.
69.
67.
66.

1663
9261

4067
6999
8838
9850

0009
95388
8214
6097

3213
9779
5470
0456

4715
8423
1344
3608

5195
6237
6594
6354

5498
4116
2164
9688

6671
3160
9211
4827

Salt Lake City, Utah 84110

Attention:

January 15, 1984
April 15, 1984
July 15, 1984
October 15, 1984

January 15, 1985
April 15, 1985
July 15, 1985
October 15, 1985

January 15, 1986
April 15, 1986
July 15, 1986
October 15, 1986

January 15, 1987
April 15, 1987
July 15, 1987
October 15, 1987

January 15, 19883
April 15, 1983
July 15, 1988
October 15, 1988

January 15, 1989
April 15, 1989
July 15, 1989
October 15, 1989

January 15, 1990
April 15, 1990
July 15, 1990
October 15, 1990

January 15, 1991
April 15, 1991
July 15, 1991

Percentage of

Purchase
Price

19.6936%
13.1290%
6.56457%

Trust Department, Corporate Division

Percentage

64,
63,
61.
60.

58.
57.
L4137
53.

55

52.
50.
49.
47.

46,
44,
43,
41,

40,
38.
37.
36.

35,
33.
32.
31.

29.
28,
26,
25.

23.
21.
20.

9995
4714
9150
3257

7028
0415

8007

2032
6021
0474
5186

0167
5204
0853
6887

3321
9921
7363
5219

2710
9486
6102
2269

7973
2915
7636
1846

5527
8379
0000



ANNEX D TO
CONDITIONAL SALE AGREEMENT

ASSIGNMENT OF LEASE AND AGREEMENT dated as of
March 15, 1976 (hereinafter called the Assignment), by
and between FIRST SECURITY BANK OF UTAH, N.A. (herein-
after called the Lessor or the Vendee) not in its in-
dividual capacity but solely as Trustee under the
Trust Agreement dated as of the date hereof (hereinafter
called the Trust Agreement) with MICHIGAN NATIONAL BANK
OF DETROIT (hereinafter called the Beneficiary) and
SEATTLE-FIRST NATIONAL BANK, (hereinafter called the
Vendor or the Investor).

WHEREAS, the Vendee is entering into a Conditional Sale Agree-
ment dated as of the date hereof (hereinafter called the Security Docu-
mentation) with FMC Corporation (hereinafter called the Builder), pro-
viding for the sale to the Vendee of such units of railroad equipment
(hereinafter called the Units) described in the Annexes thereto as are
delivered to and accepted by the Vendee thereunder;

WHEREAS, the Lessor and SST Rail Corp. (hereinafter called the
Lessee) have entered into a Lease of Railroad Equipment dated as of the
date hereof (hereinafter called the Lease), providing for the keasing by
the Lessor to the Lessee of the Units; and

WHEREAS, in order to provide security for the obligations of
the Lessor under the Security Documentation and as an inducement to the
Vendor to invest in the Conditional Sale Indebtedness (as that term is
defined in the Security Documentation), the Lessor agrees to- assign for
security purposes its rights in, to and under the Lease to the Vendor;

NOW, THEREFORE, in consideration of the premises and of the pay-
ments to be made and the covenants hereinafter mentioned to be kept and
performed, the parties hereto agree as follows:

1. The Lessor hereby assigns, transfers and sets over unto the
Vendor, as collateral security for the payment and performance of the
obligations of the Lessor as Vendee under the Security Documentation, all
the Lessor's right, title and interest, powers, privileges, and other bene-
fits under the Lease, including, without limitation, the immediate right
to receive and collect all rentals, profits and other sums payable to or
receivable by the Lessor from the Lessee under or pursuant to the provi-
sions of the Lease whether as rent, casualty payment, indemnity, liquidated



damages, or otherwise (such moneys being hereinafter called the Payments),
and the right to make all waivers and agreewents, to give all notices, con-
sents and releases, to take all action upon the happening of an Event of
Default specified in the Lease, and to do any and all other things whatso-
ever which the Lessor is or may become entitled to do under the Lease. 1In
furtherance of the foregoing assignment, the Lessor hereby irrevocably au-
thorizes and empowers the Vendor in its own name, or in the name of its
nominee, or in the name of the Lessor or as its attorney, to ask, demand,
sue for, collect and receive any and all Payments to which the Lessor is
or may become entitled under the Lease, and to enforce compliance by the
Lessee with all the terms and provisions thereof.

The Vendor agrees to accept any Payments made to it by the Lessee
for the account of the Lessor pursuant to the Lease, and to the extent
received, the Vendor will apply such Payments to satisfy the obligations of
the Lessor under the Security Documentation and, so long as no event of
default, or event which with the lapse of time and/or demand provided for in
the Security Documentation could constitute an event of default thereunder,
shall have occurred and a Declaration of Default, as defined in Article
15 of the Security Documentation, shall have been declared, any balance
shall be paid to the Lessor, on the same date such Payment is applied to
satisfy such obligations of the Lessor, by check mailed to the Lessor on
such date or, upon written request of the Lessor, by bank wire to the
Lessor at such address as may be specified to the Vendor in writing, and
such balance shall be retained by the Lessor. If the Vendor shall not
receive any rental payment when payment thereof is required to be made to
the Vendor pursuant to the first paragraph of Section 3 of the Lease
when due, the Vendor shall notify the Lessor at the address set forth in
the Lease; provided, however, that the failure of the Vendor to so notify
the Lessor shall not affect the obligations of the Lessor hereunder or
under the Security Documentation.

2. This Assignment is executed only as security and, there-
fore, the execution and delivery of this Agreement shall not subject the
Vendor to, or transfer, or pass, or in any way affect or modify the lia-
bility of the Lessor under the Lease, it being understood and agreed that
notwithstanding this Assignment or any subsequent assignment, all obliga-
tions of the Lessor to the Lessee shall be and remain enforceable by the
Lessee, its successors and assigns, against, and only against, the Lessor
or persons other than the Vendor. Except to the extent provided herein,
this Assignment shall not affect or modify the liability of the Lessor or
the Lessee under the Lease.

3. The Lessor will faithfully abide by, perform and discharge
each and every obligation, covenant and agreement which the Lease provides
are to be performed by the Lessor; without the written consent of the
Vendor, the Lessor will not anticipate the rents under the Lease or walve,
excuse, condone, forgilve or in any mamner release or discharge the Lessec
thereunder of or from the obligations, covenants, conditions and apree-
ments to be performed by the Lessee, including, without limitation, the -



obligation to pay the rents in the manner and at the time and place speci-
fied therein or enter into any agreement amending, modifying or terminat-—
ing the Lease and the Lessor agrees that any amendment, modification or
termination thereof without such consent shall be void.

4, The Lessor does hereby constitute the Vendor the Lessor's
true and lawful attorney, irrevocably, with full power (in the name of the
Lessor, or otherwise), to ask, require, demand, receive, compound and give
acquittance for any and all Payments due and to become due under or aris-
ing out of the Lease to which the Lessor is or may become.entitled, to
enforce compliance by the Lessee with all the terms and provisions of the
Lease, to endorse any checks or other instruments or orders in connection
therewith and to file any claims or take any action or institute any pro-
ceedings which to the Vendor may seem to be necessary or advisable in the
premises.

5. Upon the full discharge and satisfactiom of all sums due
from the Lessor under the Security Documentation, this Assignment and all
rights herein assigned to the Vendor shall terminate, and all estate, right,
title and interest of the Vendor in and to the Lease shall revert to the
Lessor.

6. The Lessor will pay and discharge any and all claims,
liens, charges or security interests (other than created by the Security
Documentation) on the Lease or the rentals or other payments due or to
become due thereunder claimed by any party from, through or under the
Lessor, or its successors and assigns (other than the Vendor), not aris-
ing out of the transactions contemplated by the Security Documentation
or the Lease (but including tax liens arising out of the receipt. of the
income and proceeds from the Units) which becomes, cr which the Vendee in
good faith reasonably believes would become, a claim, lien, charge or
security interest on or with respect to the Lease or such rentals or
other payments equal or superior to the Vendor's interest therein, un-
less the Lessor shall be contesting the same in good faith by appropri-
ate proceedings in any reasonable manner and the nonpayment thereof does
not, in the opinion of the Vendor, adversely affect such interests of the
Vendor.

7. The Lessor will, from time to time, execute, acknowledge
and deliver any and all further instruments required by law or reasonably
requested by the Vendor in order to confirm or further assure, the in-
terest of the Vendor hereunder.

8. The Vendor may assign all or any of the rights assigned to
it hereby or arising under the Lease, including, without limitaticn, the
right te receive any Payments duc or to become due. In the event of any

such assignment, any such subgequent or successive assignee or assignees
shall, to the extent of such assignment, enjoy all the rights and privi-
leges and be subject to all the obligations of the Vendor hereunder.
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9. This Assignment shall be governed by the laws of the State
of Washington, but the parties shall be entitled to all rights conferred
by Section 20c of the Interstate Commerce Act.

10. The Lessor shall cause copies of all notices received in
connection with the Lease and all payments hereunder to be promptly de-
livered or made to the Vendor at its address set forth in Article 20 of
the Securily Documentation, or at such other address as the Vendor shall
designate.

11. The Vendor hereby agrees with the Lessor that the Vendor
will not, so long as a Declaration of Default, as defined in Article 15
of the Security Deocumentation, has not been declared and is not continuing,
exercise or enforce, or seek to exercise or enforce, or avail itself of,
any of the rights, powers, privileges, authorizations or benefits which
are assigned and transferred by the Lessor to the Vendor by this Assignment
and which are for the sole benefit of the Lessor, without the prior consent
of the Lessor. If a Declaration of Default, as defined in Article 15 of
the Security Documentation, has been declared and is continuing, the Vendor
wmay apply all Payments against the amounts due and payable under the Se-
curity Documentation and may otherwise enforce all the rights and remedies
of the Lessor under the Lease and apply all proceeds from such exercise
against the amounts due and payable under the Security Documentation.

12. 1t is expressly understood and agreed by and between the
parties hereto, anything herein to the contrary notwithstandine, that each
of and all the representations, covenants, undertakings and ageements
herein made on the part of the Owner Trustee are made and intended not as
personal representations, covenants, undertakings and agreements by First
Security Bank of Utah, N.A., for the purpose or with the intention of
binding said bank personally but are made and intended for the purpose of
binding the Trust Estate as such term is used in the Trust Agreement, and
this Assignment is executed and delivered by said bank not in its own
right but solely in the exercise of the powers expressly conferred on it
as trustee under the Trust Agreement; and except in the case of gross
negligence or wilful misconduct, no personal liability or personal re-
sponsibility is assumed by or shall at any time be asserted or enforceable
against said bank or the Owner on account of this Assignment or on account
of any representation, covenants, undertakings or agreements of the Owner
Trustee either expressed or implied, all such personal liability, if any,
being expressly waive and released by the other parties. hereto, the pro-
visions of this paragraph shall inure to the benefit of any successor
trustee under the Trust Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this in-
strument to be executed in their respective corporate names by officers



thereunto duly authorized, and their respective corporate seals to be
affixed and duly attested, all as of the date first above written.

[Corporate Seal]

Attest:

Authorized Officer

[Seal]

Attest:

Authorized Officer

SEATTLE-FIRST NATIONAL BANK

By

Vice President

By

Authorized Officer

FIRST SECURITY BANK OF UTAH, N.A.,
not in its individual capacity but
solely as Trustee

By

Authorized Officer



STATE OF WASHINGTON, )
) ss.
COUNTY OF KING., )

On this day of , 1976, before me personally ap-
peared , to me personally known, who, being by
me duly sworn, says that he is the )
of SEATTLE~FIRST NATIONAL BANK, a national banking association, that
one of the seals affixed to the foregoing instrument is the seal of said
association and that said instrument was signed and sealed on behalf of
said association by authority of its Board of Directors and he acknowl-
edged that the execution of the foregoing instrument was the free act
and deed of said association. ‘

NOTARY PUBLIC in and for the State
of Washington residing at

[Notarial Seal]
My Commission expires

STATE OF UTAH, )
) ss.
COUNTY OF SALT LAKE, )

On this day of , 1976, before wme personally ap-
peared T T, to me personally known, who, being by

me duly sworn, says that he is the an authorized officer of FIRST SECURITY
BANK OF UTAH, N.A., a national banking association, that one of the seals
affixed to the foregoing instrument is the seal of said association and
that said instrument was signed and sealed on behalf of said association
by authority of its Board of Directors and he acknowledged that the exe-
cution of the foregoing instrument was the free act and deed of said as-

sociation.

NOTARY PUBLIC in and for the State
of Utah residing at

[Notarial Seal]
My Commission expires



CONSENT AND AGREEMENT

The undersigned, SSI Rail Corp., a Delaware corporation (here-
inafter called the Lessee), the Lessee named in the Lease (hereinafter
called the Lease) referred to in the foregoing Assignment of Lease and
Agreement (hereinafter called the Lease Assignment), hereby (a) acknowl-
edges receipt of a copy of the Lease Agreement and (b) consents to all
the terms and conditions of the Lease Assignment and agrees that:

(1) it will pay all rentals, casualty payments, liquidated
damages, indemnities and other moneys provided for in the Lease
(which moneys are hereinafter called the Payments) due and to be-
come due under the Lease or otherwise in respect of the Units leased
thereunder, directly to First Security Bank of Utah, N.A., not in
its individual capacity but solely as Trustee, or, if Seattle-First
National Bank, a national banking association (hereinafter called the
Vendor), the assignee named in the Lease Assignment, shall give the
Lessee notice of a Declaration of Default, as defined in Article 15 of
the Security Documentation referred to in the foregoing Lease Assign-
ment, and any Conditional Sale Indebtedness is still outstanding, such
payments shall be made to the Vendor at P.0. Box 3586, Seattle-First
National Bank Building, Seattle, Washington, Attention: SEAFIRST
Leasing Department, Contract Administrator (or at such other address
as may be furnished in writing to the Lessee by the Vendor);

(2) the Vendor shall be entitled to the benefits of, and to
receive and enforce performance of, all the covenants to be per-
formed by the Lessee under the Lease as though the Vendor were named
therein as the Lessor;

(3) the Vendor shall not, by virtue of the Lease Assignment
or this Consent and Agreement, be or become subject to any lia-
bility or obligation under the Lease or otherwise; and

(4) the Lease shall not, without the prior written consent of
the Vendor, be terminated or modified, nor shall any action be taken
or omitted by the Lessee the taking or omission of which might result
in an alteration or impairment of the Lease or the Lease Assignment
or this Consent and Agreement or of any of the rights created by any
thereof.

This Consent and Agreement, when accepted by the Vendor by sign-
ing the acceptance at the foot hereof, shall be deemed to be a contract



under the laws of the State of Washington and, for all purposes,
be construed in accordance with the laws of said state.

[Corporate Seal]

Attest:

Authorized Officer

The foregoing Consent and Assignment is hereby accepted, as of

the day of

3

1976.

SSI RAIL CORP., as Lessee

By

President

SEATTLE-FIRST NATIONAL BAKK

By

By

%

Vice President

Authorized Oificer



